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1.
GENERAL/SELF-GOVERNMENT POWERS

(
County Powers:  A county has the powers specified in Title 7, MCA or in special statutes and has powers that are necessarily implied from those expressed powers. (MCA 7-1-2101)

(
A county has power to:  (1) sue and be sued; (2)  purchase and hold lands within its limits; (3)  make contracts and purchase and hold personal property that may be necessary to the exercise of its powers; (4)  make orders for the disposition or use of its property that the interests of its inhabitants require; and (5)  subject to 15-10-420, levy and collect taxes for public or governmental purposes.  (MCA 7-1-2103)

(
A county's powers can only be exercised by the board of county commissioners or by agents and officers acting under their authority or authority of law. (MCA 7-1-2104)
(
General Powers:  A local government unit without self-government powers (i.e., a general power government) has powers provided or implied by law.  The powers of incorporated cities and towns and counties must be liberally construed. (Article XI, Section 4, of the Montana Constitution)
(
Self-Government Powers:  A local government adopting a self-government charter may exercise any power, and may provide any services or perform any functions, not prohibited by the Montana Constitution, law, or charter. (Article XI, Section 6, of the Montana Constitution; MCA 7-1-101 & 102)
(
Ordinance or Resolution:  The powers of a self-government unit, unless otherwise specifically provided, are vested in the local government legislative body and may be exercised only by ordinance or resolution.  All state statutes shall be applicable to self-government local units until superseded by ordinance or resolution.  (MCA 7-1-104 & 105)
(
Prohibitions:  A local government with self-government powers is prohibited from exercising the powers listed at MCA 7-1-111 and 7-1-112.  Also, a local government with self-government powers is prohibited the exercise of any power in a manner inconsistent with state law or administrative regulation.  The exercise of a power is inconsistent with state law or regulation if it establishes standards or requirements which are lower or less stringent than those imposed by state law or regulation.  (MCA 7-1-111 to 113)

(
Mandatory Provisions:  A listing of mandatory provisions that a local government with self-government powers is subject to is found at MCA 7-1-114.  Included in this list is “any law regulating the budget, finance, or borrowing procedures and powers of local governments”.

2.
ORDINANCES AND RESOLUTIONS


(
Ordinances:

1.
General Provisions:  An ordinance must be in a form prescribed by resolution of the governing body, and may not contain more than one comprehensive subject. An ordinance must be read and adopted by a majority vote of members present at two meetings of the governing body not less than 12 days apart. After the first adoption and reading, it must be posted and copies must be made available to the public. After passage and approval, all ordinances must be signed by the presiding officer of the governing body and filed with the official or employee designated by ordinance to keep the register of ordinances.  No ordinance shall be effective until 30 days after second and final adoption, and may provide for a delayed effective date.  (MCA 7-5-103 & 105)

(
Exception for emergency: In the event of an emergency, the governing body may waive the second reading. The ordinance shall recite the facts giving rise to the emergency and requires a two-thirds vote of the whole governing body for passage. It shall be effective on passage and approval and shall remain effective for no more than 90 days. (MCA 7-5-104)

(
Veto Power:  The chief executive (as defined by 7-5-101) may be allowed, by the plan of government, to veto an ordinance.  (See MCA 7-5-106)

2.
Register of Ordinances and Codification:  There shall be maintained a register of ordinances in which all ordinances are entered in full after passage and approval.  [Note:  There is an exception for codes (e.g., building codes, electrical codes, etc.) adopted by reference – see MCA 7-5-108 for discussion.]. At 5-year intervals, appropriate ordinances shall be compiled into a uniform code and published. Recodification is not effective until approved by the governing body. (MCA 7-5-107)

3.
Penalties for Violation of Ordinances:  A local government may fix penalties for the violation of an ordinance that do not exceed a fine of $500 or 6 months’ imprisonment or both. (MCA 7-5-109)  
(
There are two exceptions to this general rule, relating to (1) a violation of an ordinance related to the implementation of the Federal Water Pollution Control Act (see MCA 7-5-109(2)), and (2) a violation of a “social host” ordinance (see MCA 7-5-4209 – Effective October 1, 2013)
(
Resolutions:
General Provisions:  A resolution must be in a form prescribed by resolution of the governing body. Resolutions may be submitted and adopted at a single meeting of the governing body. After passage and approval, all resolutions shall be entered into the minutes and signed by the chairperson of the governing body. Resolutions are immediately effective unless a delayed effective date is specified. (MCA 7-5-121 & 123)
3.
COUNTY CLASSIFICATION & TAXABLE VALUATION

REMINDER:  The 2011 Legislature eliminated the concept of county classifications and replaced any references to county classifications in the Code with a taxable valuation amount or population amount.  
4.
PROVIDING NOTICE
(
Whenever a county is required to give notice by publication, publication must be in a newspaper meeting the following qualifications:  (MCA 7-1-2121(1))
(
Qualified Newspaper:  The newspaper must be (i) of general circulation; (ii) published at least once a week; (iii) published in the county where the hearing or other action will take place; and (iv) have, prior to July 1 of each year, submitted to the clerk and recorder a sworn statement that includes the detail listed at MCA 7-1-2121(2)(iv). (Note:  A newspaper of general circulation does not include a newsletter or other document produced or published by the local government unit.)  (MCA 7-1-2121(2))

(
In the case of a contract award, the newspaper must have been published continuously in the county for the 12 months preceding the awarding of the contract.  (MCA 7-1-2121(3))
(
Exception - Posting:  In a county where a newspaper does not meet these qualifications, publication must be made in a qualified newspaper in an adjacent county. If there is no qualified newspaper in an adjacent county, publication must be made by posting the notice in three public places in the county, designated by resolution of the governing body.
(
Time & Contents of Notice:  The notice must be published twice, with at least 6 days separating each publication, and must contain:  (a) the date, time, and place of the hearing or other action; (b) a brief statement of the action to be taken; (c) the address and telephone number of the person who may be contacted for further information; and (d) any other information required by the specific section requiring notice by publication.  (MCA 7-1-2121(5) & (6))

(
Effective April 24, 2013:  If the newspaper fails to publish a second notice, the county must be considered to have met these requirements as long as the county submitted the required information prior to the submission deadline and the notice was posted in three public places in the county that were designated by resolution and, if the county has an active website, was posted on the county’s website at least 6 days prior to the hearing or other action.  (MCA 7-1-2121(9))
(
Notice by Mail:  Whenever a county is required to give notice of a hearing or other official act by mail, the requirements may be met by US mail:  (a) at the first-class rate; (b) by certified mail; or (c) mailing the notice at the bulk rate instead of first class if notice is to be given by mail to all electors or residents of the affected local government unit.  (MCA 7-1-2122)

5.
INVENTORY OF TOOLS, MACHINERY & EQUIPMENT

(
Biennial Inventory:  The county commissioners must biennially prepare and file with the county clerk and recorder an inventory of all county tools, machinery and equipment.  (MCA 7-8-2111)

(
Loan or Lease:  Whenever county tools, machinery, or equipment are loaned or leased to private individuals, firms, associations, organizations, or corporations, they shall execute a written agreement stating the purpose of such loan or lease, the compensation to be paid the county, and that such tools, machinery, and equipment will be returned in good condition.  (MCA 7-8-2112)

(
Use by County Attorney:  Many County Attorneys in the State also have private practices.  The use of county equipment for the County Attorney's private practice is allowed only through a written agreement between the county and the County Attorney leasing the equipment for private business purposes. (AGO #10 & #20, Vol. 46)
6.
EMPLOYEE BOND COVERAGE

(
All county officers and employees must be bonded for the faithful performance of all official duties required by law.  A county may have individual or blanket bonds.  (MCA 2-9-701)

(
The amount of the bond must be based on the amount of money or property handled by the employee and the opportunity for defalcation.  (MCA 2-9-702)

(
Bonds purchased by the board of county commissioners for county officers and employees must be executed by responsible insurance or surety companies authorized and admitted to execute surety bonds in this state, or by a self-insurance pool insuring counties as authorized by 2-9-211.  (MCA 2-9-703)
(
The premiums for all surety company bonds shall be a proper charge against the budgets of the county general fund or against the budget or budgets of those county funds where the officer or employee renders service.  (MCA 2-9-704)

7.
RECORDS RETENTION & DISPOSITION

(Note:  For more information on records retention schedules and records disposal procedures, go to:  http://sos.mt.gov/Records/Local/index.asp )
(
Upon order of the board of county commissioners and with the written approval of the State local government records destruction subcommittee, provided for in MCA 2-6-403, a county officer may destroy records that have met the retention period contained in the local government records retention and disposition schedules and that are no longer needed by the office.  (MCA 7-5-2132)
(
A local government public record more than 10 years old may not be destroyed without it first being offered to the Montana historical society, the state archives, Montana public and private universities and colleges, local historical museums, local historical societies, Montana genealogical groups, and the general public.  Notice must be provided to these entities at least 180 days prior to disposal of the public record.  (MCA 2-6-405(1) & (2))

(
Claimed records must be given to entities in the order of priority as listed above, and all expenses for the removal of claimed records must be paid by the entity claiming the records.  In addition, the local government records committee, established in MCA 2-6-402, shall establish procedures by which public records must be offered and claimed pursuant to this section and shall maintain a central registry of the entities described above who are interested in receiving notice of the potential destruction of public records pursuant to this section.  (MCA 2-6-405)

8.
ACCOUNTING AND FINANCIAL REPORTING
(
BARS Chart of Accounts:  The Department of Administration, Local Government Services (LGS) Bureau, shall prescribe the general methods and details of accounting for the receipt and disbursement of all money belonging to local government entities and shall establish the general methods and details of accounting in accordance with generally accepted accounting principles.  All counties, cities, and towns shall utilize the chart of accounts prescribed by the Department in the budgetary, accounting, and reporting system (BARS) for Montana cities, towns, and counties (ARM 2.4.401; MCA 7-6-611(1) & 2-7-504)

(
Annual Financial Report:  The governing body or managing or executive officer of a county shall ensure that a financial report is made every year.  The financial report must cover the preceding fiscal year, be in a form prescribed by the LGS Bureau, and be completed within 6 months of the end of the reporting period.  (MCA 2-7-503 & 7-6-611(2)))
(
The county clerk shall compile and present to the governing body of the county the annual financial report provided for in 7-6-611(2)(above).  (MCA 7-6-612(2)(b))
8.
ACCOUNTING AND FINANCIAL REPORTING - continued

(
Annual Financial Report – continued

(
$50 Penalty and Public Notice:  The Local Government Services Bureau has the authority to impose a $50 penalty on local governments, and to provide public notice, if annual financial reports (AFRs) or audit reports are delinquent by more than 180 days.   (MCA 2-7-517; A.R.M. 2.4.403)
(
10% Penalty for Late AFR or Late Payment of Filing Fee:  The Local Government Services Bureau has the authority to impose a late payment penalty on local governments if the annual financial report (AFR) is not filed within 6 months of the end of the fiscal year OR if the annual financial report filing fee is not paid within 60 days of the due date of the AFR. The late penalty will be equal to 10% of the minimum or required filing fee for each month or portion of a month that the AFR or filing fee is delinquent. (MCA 2-7-517; A.R.M. 2.4.404)  
(
Notification of Creation of Special Districts:  The governing body of each county shall notify the LGS Bureau in writing, on a form prescribed by the Bureau, of the creation, dissolution, combination, or other legal alteration of any special purpose district within the county.  (MCA 7-6-611(3))
(
Other Reports:  The chief executive or governing body of a county may require any elected or appointed local government official or employee to:  (a) maintain new or additional financial records; (b) perform new or additional financial reconciliations; and (c) submit new or additional financial reports.  (MCA 7-6-612(1))

9.
COMPENSATED ABSENCES LIABILITY FUND
(
A board of county commissioners may establish a compensated absence liability fund for the purpose of paying for any accumulated amount of sick leave and vacation leave that a county employee is entitled to upon termination of employment with the county.  (MCA 7-5-2150(1))

(
The compensated absence liability fund may be used only for the purpose provided above.  The fund may receive money from any source, including funds that have been allocated in any year but have not been expended or encumbered by the end of the fiscal year. (MCA 7-5-2150(2) & (3))
(
The maximum amount in the fund may not exceed the amount necessary to pay for accumulated sick leave and accumulated vacation leave of county employees on June 30 of the prior fiscal year.  (MCA 7-5-2150(4))
(
BARS Fund #3200 has been designated for this purpose.  Only the compensated absences liability for employees paid from governmental funds/functions should be accounted for within this fund.  The compensated absences liability for employees of enterprise funds should NOT be accounted for or paid from this fund.

10.
LOCAL GOVERNMENT AS AN INTERNET PROVIDER

(
A county may act as an internet services provider only:

(a)
 if no private internet services provider is available within the county’s jurisdiction;
(b)
if the county provided services prior to July 1, 2001; or

(c)
when providing advanced services that are not otherwise available from a private internet services provider within the county’s jurisdiction.
(MCA 2-17-603(2))
(
If a private internet services provider elects to provide internet services in a jurisdiction where a county is providing internet services, the private internet services provider shall inform the county in writing at least 30 days in advance of offering internet services. Upon receiving notice, the county shall notify its subscribers within 30 days, and may choose to discontinue providing internet services within 180 days of the notice.  (MCA 2-17-603(2)(c) & (3))

(
A county is encouraged to publish its requirements for internet services and to use, to the maximum extent possible, private internet services providers to deliver internet services to the public.  (MCA 2-17-604)
11.
ELECTRONIC GOVERNMENT SERVICES

(
Convenience Fee:  A county may charge a convenience fee and may allow county departments to collect the convenience fee on selected electronic government services in order to recover the costs of providing those services. (MCA 7-5-2133)

(
Exception:  Effective October 1, 2013:  Electronic records accessible from the office of the clerk may be stored at a separate location as long as those records are available for public inspection free of charge. (MCA 7-5-2133 & 7-5-2131(2))
(
A person who makes payments to a local government entity by credit card or similar means, as discussed below, may be required to pay a convenience fee of up to 3% of the amount of the payment.  The local government entity shall deposit the convenience fees collected in the appropriate fund. [Generally, the most appropriate fund would be the County General Fund.]  (MCA 7-6-617(3))

(
Payment by Credit Card:  A local government entity may accept payment by credit card, debit card, charge card, or other commercially acceptable means from a person making payment of taxes or fees.  If payment is made in this manner, the tax or fee liability is not discharged until the local government receives payment or credit from the institution responsible for making the payment or credit. Upon receipt of the payment or credit, the amount is considered paid on the date on which the charge was made by the person paying the tax or fee. (MCA 7-6-617(1) & (2)(a))
11.
ELECTRONIC GOVERNMENT SERVICES-continued:

(
Payment by Credit Card - continued:  

(
Upon notice of nonpayment, the local government entity may charge the person who attempted the payment of the tax or fee an amount not to exceed the costs of processing the claim for payment of the tax or fee. The amount that the local government entity charges must be added to the tax or fee due and collected in the same manner as the tax or fee due.  (MCA 7-6-617(2)(b))
(
The local government entity may negotiate and enter into agreements with and pay required fees to financial institutions or credit card companies as necessary to facilitate implementation of the above.  Fees paid to a financial institution or credit card company must be paid from an appropriate fund.  [Generally, the most appropriate fund would be the County General Fund.].  A local government entity may enter into cooperative agreements with state agencies as necessary to carry out these provisions.  (MCA 7-6-617(4) & (5))

12.
“RED FLAGS” RULE
In order to combat the growing problem of identity theft, the Federal Trade Commission (FTC) issued the “Red Flags” Rule which originally applied to all “creditors” with  covered accounts” (such as utility accounts - water, sewer or electricity, and other operations that defer payment for services on a recurring basis).  F.A.Q. on the FTC website indicated that cities operating utilities that regularly bill customers after they’ve received services met the definition of “creditor” under the Rule. The rules required that covered entities have in place written programs to identify, detect and respond to patterns, practices or specific activities - known as “Red Flags” - that could indicate identity theft.   However, the Red Flag Program Clarification Act of 2010 revised the definition of creditor, so that it appears that cities operating utilities may no longer qualify as creditors under the Rule.  See the current website:  http://business.ftc.gov/privacy-and-security/red-flags-rule
13.
UNCLAIMED PROPERTY

(
Title 70 Chapter 9, Part 8, MCA, pertaining to the Uniform Unclaimed Property Act provides that any property that is presumed abandoned, whether located in this or another state, is subject to the custody of the State of Montana.  Property is presumed to be abandoned if it is unclaimed by the apparent owner during the time specified in MCA 70-9-803.  MCA 70-9-802(14)(b),  provides that the provisions of the Uniform Unclaimed Property Act are not applicable to property held by a local government entity.

14.
CITIZENS’ RIGHT TO KNOW
(
Every citizen has a right to inspect and receive (upon payment of the legal fees for the copy) a copy of any public writings of this state, except as follows.  (MCA 2-6-102(1) & (2) & 104)
(
Exceptions:  The following documents may be withheld from public viewing:

(a)
A library record or portion thereof, except in response to a written request of the person identified in that record or in response to an order issued by a court.  Library records may be disclosed to the extent necessary to return overdue or stolen materials or collect fines. (MCA 22-1-1103);

(b)
Burial site records are confidential and available only to criminal justice agencies or to federal, state, and tribal personnel or their appointed representatives legally charged with administering laws protecting cultural resources, although statistical information compiled from burial site records must be made available to the general public.  (MCA 22-3-807);

(c)
Records and materials that are constitutionally protected from disclosure – i.e., information in which there is an individual privacy interest that clearly exceeds the merits of public disclosure, including legitimate trade secrets, as defined in MCA 30-14-402, and matters related to individual or public safety.  This includes information related to security of public facilities, including public schools, jails, correctional facilities, and prisons, if release of the information may jeopardize the safety of facility personnel, the public, students in a public school, or inmates of a facility. Security features that may be protected under this section include but are not limited to architectural floor plans, blueprints, designs, drawings, building materials, alarms system plans, surveillance techniques, and facility staffing plans, including staff numbers and locations.  (MCA 2-6-102(3) & (4));

(d)
In cases of attachment, the clerk of the court with whom the complaint is filed must not make public the fact of the filing of the complaint or the issuing of such attachment until after the filing of return of service of attachment (MCA 27-18-111 & 2-6-104); and
(e)
Adoption papers and records (MCA 42-6-101 & 2-6-104).
15.
RULES OF CONDUCT FOR PUBLIC OFFICERS AND EMPLOYEES
(
A public officer or a public employee may not (MCA 2-2-121):
(a)
Use public time, facilities, equipment, supplies, personnel, or funds for the officer's or employee's private business purposes.  A listing by a public officer or employee in the electronic directory for marketing of Montana businesses of any product created outside of work is not in violation of this provision, although the officer or employee may not make arrangements for the listing in the electronic directory during work hours.
15.
RULES OF CONDUCT FOR PUBLIC OFFICERS AND EMPLOYEES-continued:

(b)
Engage in a substantial financial transaction for the officer's or employee's private business purposes with a person whom the officer or employee inspects or supervises in the course of official duties (Note:  This restriction does not prevent a member of the governing body of a local government from performing an official act when the member's participation is necessary to obtain a quorum or to otherwise enable the body to act. The member shall disclose the interest creating the appearance of impropriety prior to performing the official act.);
(c)
Assist any person for a fee or other compensation in obtaining a contract, claim, license, or other economic benefit from the officer's or employee's agency;

(d)
Assist any person for a contingent fee in obtaining a contract, claim, license, or other economic benefit from any agency (Note:  this provision not applicable to a member of a board, commission, council, or committee unless the member is also a full-time public employee);
(e)
Perform an official act directly and substantially affecting to its economic benefit a business or other undertaking in which the officer or employee either has a substantial financial interest or is engaged as counsel, consultant, representative, or agent (unless participation is necessary to the administration of a statute and if the person complies with the disclosure procedures under 2-2-131) (Note:  This restriction does not prevent a member of the governing body of a local government from performing an official act when the member's participation is necessary to obtain a quorum or to otherwise enable the body to act. The member shall disclose the interest creating the appearance of impropriety prior to performing the official act.);
(f)
Solicit or accept employment, or engage in negotiations or meetings to consider employment, with a person whom the officer or employee regulates in the course of official duties without first giving written notification to the officer's or employee's supervisor;

(g)
 Use public time, facilities, equipment, supplies, personnel, or funds to solicit support for or opposition to any political committee, the nomination or election of any person to public office, or the passage of a ballot issue unless the use is authorized by law or is properly incidental to another activity required or authorized by law, such as the function of an elected public officer or the officer's staff in the normal course of duties (see further discussion of this restriction at MCA 2-2-121(3) & (4));
15.
RULES OF CONDUCT FOR PUBLIC OFFICERS AND EMPLOYEES-continued:
 (h)
Participate in a proceeding when an organization, other than an organization or association of local government officials, of which the officer or employee is an officer or director is involved in a proceeding before the employing agency that is within the scope of the officer's or employee's job duties; or attempting to influence a local, state, or federal proceeding in which the officer or employee represents the local government;
(i)
Engage in any activity, including lobbying, as defined in 5-7-102, on behalf of an organization, other than an organization of local government officials of which the officer or employee is a member, while performing the officer's or  employee's job duties. This provision does not prohibit a public officer or employee from performing charitable fundraising activities if approved by the officer's or employee's supervisor or authorized by law.
(
A public officer or employee may not, within 12 months following the voluntary termination of office or employment, obtain employment in which the officer or employee will take direct advantage, unavailable to others, of matters with which the officer or employee was directly involved during a term of office or during employment. These matters are rules, other than rules of general application, that the officer or employee actively helped to formulate and applications, claims, or contested cases in the consideration of which the officer or employee was an active participant.  (MCA 2-2-105(3))

(
Disclosure:  A public officer or employee shall, prior to acting in a manner that may impinge on public duty, including the award of a permit, contract, or license, disclose the nature of the private interest that creates the conflict. The public officer or employee shall make the disclosure in writing to the commissioner of political practices, listing the amount of private interest, if any, the purpose and duration of the person's services rendered, if any, and the compensation received for the services or other information that is necessary to describe the interest. If the public officer or employee then performs the official act involved, the officer or employee shall state for the record the fact and summary nature of the interest disclosed at the time of performing the act.  (MCA 2-2-131)
(
See further discussion of rules of conduct and ethical requirements for public officials and employees at MCA 2-2-104 & 105.
16.
EMPLOYEE INCENTIVE AWARD PROGRAM
(
A governing body may develop and administer an employee incentive award program to appropriately recognize and monetarily reward local government employees in a timely manner for:  (a) suggestions or inventions that contribute to the efficiency, economy, or other improvement of local government by reducing costs of governmental operations; or (b) participation in or successful completion of a program designed to improve employee health or enhance employee safety.  (MCA 7-4-501(1) & 505(1))

(
Amount of Award:  An award to an individual under this part may not exceed $50 in value.  (MCA 7-4-501(2))
(
Exceptions:  An employee may not be eligible for an incentive award if the employee's suggestion or invention directly relates to the employee's assigned duties and responsibilities unless the proposal warrants special recognition as determined by the governing body.  Also, suggestions or inventions may not be considered for awards if they relate to:  (i) personnel grievances; (ii) classification and pay of positions; (iii)  matters recommended for study or review; and (iv)  proposals resulting from assigned or contracted audits, studies, surveys, reviews, or research.  (MCA 7-4-505(2))
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