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1.
HOLIDAY BENEFITS

(Note:  The following holiday benefits provisions are not applicable to:

√
Persons not qualifying as “employees” - elected officials, schoolteachers, independent contractors, persons hired under personal services contracts, and student interns.  (MCA 2-18-601(6))

√
Employees of a county hospital or rest home in counties having a taxable value less than $30 million, or of a hospital district.  For any reduction in leave benefits resulting from this exemption, there must be an increase in compensation or benefits.  (MCA 2-18-641))
(
Paid Legal Holidays:  Paid holidays must be restricted to the following:  New Years Day, January 1;  Martin Luther King Day, the third Monday in January; Lincoln's and Washington's Birthday (President's Day), the third Monday in February; Memorial Day, the last Monday in May; Independence Day, July 4; Labor Day, the first Monday in September; Columbus Day, the second Monday in October; Veteran's Day, November 11; Thanksgiving, the fourth Thursday in November; Christmas, December 25; and State general election day.  (MCA 1-1-216; 2-18-601(8))
√
A public employee may be required to work on a holiday, but must be either compensated for the lost holiday or given an opportunity to take a paid day off at a later time. (AGO #16, Vol. 38)

(
Collective Bargaining Provision:  AGO #116, Vol. 38, held that the county commissioners may enter into a collective bargaining agreement with county employees which grants a day of paid leave in addition to State legal holidays.  This collective bargaining provision is merely an additional paid day off, and does not constitute a “legal holiday” or an accumulated vacation benefit.
(
Holiday Falling on Employee’s Day Off:  A full-time employee who is scheduled for a day off on a day that is observed as a paid, legal holiday is entitled to receive a day off with pay either on the day preceding the holiday or on another day following the holiday.  Part-time employees receive pay for the holiday on a prorated basis.  A short-term worker, as defined by MCA 2-18-101, may not receive holiday pay.  (MCA 2-18-603; (AGO #16, Vol. 38))
√
The holiday provisions of 2-18-603 apply to full-time, salaried public employees. They do not apply to part-time, temporary, or seasonal employees who are paid on an hourly or per diem basis for work actually performed. (AGO #16, Vol. 38)

(
Four 10-Hour Day Work Week:  County road and bridge department employees regularly working four 10-hour days per week are entitled to eight hours’ pay for all nonworked holidays.  (AGO #14, Vol. 43)  (Note:  Although this opinion refers to a road and bridge employee, it appears that any county employee regularly working four 10-hour days per week would also be entitled to eight hours of pay for all nonworked holidays.)
2.
ANNUAL VACATION LEAVE

(Note:  The following vacation leave benefits provisions are not applicable to:

√
Persons not qualifying as “employees” - elected officials, schoolteachers, independent contractors, persons hired under personal services contracts, and student interns.  (MCA 2-18-601(6))

√
Employees of a county hospital or rest home in counties having a taxable value less than $30 million, or of a hospital district.  For any reduction in leave benefits resulting from this exemption, there must be an increase in compensation or benefits.  (MCA 2-18-641))
(
Permanent full-time employees earn annual vacation leave credits from the first day of employment, but are not entitled to any vacation leave with pay until they have been continuously employed for 6 calendar months.  (MCA 2-18-611(1))

√
Seasonal employees earn vacation credits, but must be employed for 6 qualifying months before they may use the vacation credits.  In order to qualify, seasonal employees shall immediately report back for work when operations resume in order to avoid a break in service.  (MCA 2-18-611(2))

√
Permanent part-time employees receive prorated annual vacation leave credits if they have worked for the qualifying period.  (MCA 2-18-611(3)) 

√
An employee may not accrue annual vacation leave credits while in a leave-without-pay status.  (MCA 2-18-611(4))
√
Temporary employees earn vacation leave credits but may not use the credits until after working for 6 qualifying months.  (MCA 2-18-611(5))

√
Short-tem workers or student interns may not earn vacation leave credits, and time worked as either does not apply toward the person's rate of earning vacation leave credits.  (MCA 2-18-611(6))

(
Rate Earned:  Vacation leave credits are earned at a yearly rate as follows:  

a.
less than 10 years service - 15 working days per year

b.
10 through 15 years service - 18 working days per year

c.
15 through 20 years service - 21 working days per year

d.
20 years or more of service - 24 working days per year

This schedule applies to the total years of an employee’s employment, whether the employment is continuous or not.  An employee must be credited with 1 year of employment for each period of:

√
2,080 hours of service following the date of employment. An employee must be credited with 80 hours of service for each biweekly pay period in which the employee is in a pay status or on an authorized leave of absence without pay, regardless of the number of hours of service in the pay period.
√
12 calendar months in which the employee was in a pay status or on an authorized leave of absence without pay, regardless of the number of hours of service in any 1 month. 

(MCA 2-18-612)
2.
ANNUAL VACATION LEAVE – continued

(
Military leave:  A period of absence from employment occurring during a war or other national emergency, and for 90 days thereafter, for active duty with the US armed forces is considered as service for the purpose of determining the number of years of employment used in calculating vacation leave credits.  (MCA 2-18-614)
(
Maximum Vacation Leave Accumulation:  Annual vacation leave may be accumulated to a total not to exceed two times the maximum number of days earned annually as of the end of the first pay period of the next calendar year.  Excess vacation time is not forfeited if taken within 90 calendar days from the last day of the calendar year in which the excess was accrued.  (MCA 2-18-617(1)(a))
√
If an employee makes a reasonable written request to use excess vacation leave before the excess vacation leave must be forfeited and the county denies the request, the excess vacation leave is not forfeited and the county shall ensure that the employee may use the excess vacation leave before the end of the calendar year in which the leave would have been forfeited.  (MCA 2-18-617(1)(b))

(
Termination of Employment:  An employee who terminates employment for a reason not reflecting discredit on the employee and who has worked the 6-month qualifying period is entitled upon the date of termination to either:

(i)
cash compensation for unused vacation leave, or

(ii)
conversion of the employee's unused vacation leave balance to an employer contribution to an employee welfare benefit plan health care expense trust account [i.e., voluntary employees' beneficiary association (VEBA) – see Requirement #18, below].

(MCA 2-18-617(2))

√
Employees are not allowed to receive pay in lieu of vacation days not used, except upon termination.  (MCA 2-18-617(2); AGO #25, Vol. 46)

√
A county employee who is elected or appointed to public office thereby terminates his employment and is entitled to receive vacation and sick leave benefits that accumulated during the course of the employee’s employment with the county.  (AGO #12, Vol. 38)
(
Contribution of Accumulated Vacation Leave to Sick Leave Fund:  A local government may establish and administer through local rule a sick leave fund into which its employees may contribute a portion of their accumulated sick leave or vacation leave.  An employee may contribute accumulated vacation leave to this sick leave fund, but the contributions are nonrefundable and are not eligible for cash compensation upon termination.  (MCA 2-18-618(10); 2-18-617(2)(b) & (4))

3.
SICK LEAVE

(Note:  The following sick leave benefits provisions are not applicable to:

√
Persons not qualifying as “employees” - elected officials, schoolteachers, independent contractors, persons hired under personal services contracts, and student interns.  (MCA 2-18-601(6))

√
Employees of a county hospital or rest home in counties having a taxable value of less than $30 million, or of a hospital district.  For any reduction in leave benefits resulting from this exemption, there must be an increase in compensation or benefits.  (MCA 2-18-641))

(
A permanent full-time employee earns sick leave credits from the first day of employment, but is not entitled to be paid sick leave until continuously employed for 90 days.  (MCA 2-18-618(1))

√
An employee may not accrue sick leave credits while in a leave- without-pay status.  (MCA 2-18-618(2))

√
Permanent part-time employees are entitled to prorated leave benefits if they have worked the qualifying 90-day period.  (MCA 2-18-618(3))

√
Full-time temporary and seasonal employees are entitled to sick leave benefits provided they have worked the qualifying 90-day period.  (MCA 2-18-618(4)) 

√
Short-term workers, as defined by MCA 2-18-101, may not earn sick leave credits.  2-18-618(5))

(
Rate Earned:  Sick leave credits are earned at the rate of 12 working days for each year of service without restriction as to the number of working days that may be accumulated.  For calculating sick leave credits, 2,080 hours (52 weeks x 40 hours) equals 1 year.  (MCA 2-18-618(1))

(
Termination of Employment:  Except for VEBA contributions (see Requirement #18, below), an employee who terminates employment is entitled to a lump-sum payment equal to one-fourth of accumulated sick leave, computed on the basis of the salary or wage at the time the employee terminates employment. (MCA 2-18-618(6))
√
An employee may not be paid upon termination for any remaining sick leave credits that were accrued prior to July 1, 1971.  However, an employee does not forfeit sick leave benefits accrued prior to that date.  (MCA 2-18-618(6))
√
A county employee who is elected or appointed to public office thereby terminates his employment and is entitled to receive vacation and sick leave benefits that accumulated during the course of the employee’s employment with the county.  (AGO #12, Vol. 38)
(
Contribution of Accumulated Sick Leave to Sick Leave Fund:  A local government may establish and administer through local rule a sick leave fund into which its employees may contribute a portion of their accumulated sick leave or vacation leave.  (MCA 2-18-618(10))
4.
JURY/WITNESS DUTY AND MILITARY LEAVE

(
A county employee who serves on jury duty or serves as a witness has the following two options:  (In either case, the employee is not required to remit to the county any expense or mileage allowance paid by the court.)

√
The employee shall collect all fees and allowances payable as a result of the service and forward the fees to the county accounting office.  Juror and witness fees must be applied against amounts due the employee from the county.





OR

√
The employee may elect to use annual leave to serve on a jury or as a witness.  In this case, he is not required to remit his juror or witness fees to the county.

(MCA 2-18-619)

(
A county employee who is a member of the organized militia of Montana or of the reserve corps or military forces of the United States, and who has been an employee for a period of at least 6 months, must be given leave of absence with pay accruing at a rate of 120 hours- in a calendar year for performing military service.  This military leave may not be charged against the employee's annual vacation time.  In addition, unused military leave must be carried over to the next calendar year, but may not exceed a total of 240 hours- in any calendar year.  (MCA 10-1-1009)
5.
RETIREMENT – PUBLIC EMPLOYEES’ RETIREMENT SYSTEM (PERS)
(
Contracting Employers:  Any municipal corporation, county, or public agency in the state may become a contracting employer through a contract entered into between the board and the legislative body of the contracting employer. The contract must provide that all employees eligible under this chapter must become members. Contracts executed prior to July 1, 2009, that limit membership to a specific group or groups of employees, remain valid).  (MCA 19-3-201(1))
√
Approval of Contract:  The governing body shall adopt a resolution of intention to approve the contract, and may approve the contract only after a majority affirmative vote of the employees, and affirmative vote of two-thirds of the governing body.  If approved, the provisions of the retirement system will apply to all employees on the effective date of the contract and to all employees hired after the effective date of the contract. An employee's membership in either the defined benefit plan or the defined contribution plan is determined on an individual basis.  (MCA 19-3-201(2))
5.
RETIREMENT – PUBLIC EMPLOYEES’ RETIREMENT SYSTEM (PERS) - continued

√
Request by individual employee:  Any employee who has, for a continuous period of at least 2 years, been an employee of a municipal corporation, county, or other public agency that is not a contracting employer may advise the governing body, in writing, that the employee wishes to participate in the retirement system. Within 30 days after receipt of the written request, the governing body shall adopt the resolution of intention and take action as provided for in 19-3-201.  (MCA 19-3-202)

(Note:  As indicated in the annual financial report for the Public Employees’ Retirement Administration for FY2012, all 56 counties and consolidated city/county governments are contracting employers of PERS.   All 56 participate in the defined benefit plan; 45 of those 56 also participate in the defined contribution plan.  To see the Schedule of Participating Employers by Fiscal Year for all of the retirement systems (other than TRS), go to:  http://mpera.mt.gov/annualReports.shtml   - select the fiscal year and scroll down to the last 10 or so pages of the Annual Financial Report.
√
Termination of Contract:  Provisions for termination of a contract are similar to those for approval of a contract.  (See MCA 19-3-201(3))

(
Membership:  Except as discussed below, all employees of a local government participating in PERS (i.e., contracting employer) shall become members of the defined benefit plan on the first day of service.  (MCA 19-3-401(1))  (Note:  An employee may become a member of the defined contribution plan only as provided in Title 19, chapter 3, part 21.)
(
Exclusions from Membership:  The following persons may not become members of the retirement system and may not later purchase previous service under 19-3-505:
1.
independent contractors;

2.
persons who are members of any other retirement or pension system supported wholly or in part by public funds, except when the service qualifies and is applied for and the service credit is purchased pursuant to 19-3-503.  (Note: See exceptions to this at MCA 19-3-403(4)(a) & (b)):

3.
court commissioners, elected officials, or appointive members of any board or commission who serve the state or any contracting employer intermittently and who are paid on a per diem basis.
(MCA 19-3-403)

5.
RETIREMENT – PUBLIC EMPLOYEES’ RETIREMENT SYSTEM (PERS) - continued

(
Optional Membership: The following county employees and elected officials in covered positions shall elect either to become active members of PERS or to decline this optional membership:  (MCA 19-3-412(1) & (2))

1.
elected officials (including individuals appointed to fill unexpired terms of elected officials) who are paid on a salary or wage basis rather than on a per diem or other reimbursement basis, or who were members receiving retirement benefits under the defined benefit plan or a distribution  under the defined contribution plan at the time of their election; (Note:  A member who is elected to a local government position in which the member works less than 960 hours in a [Prior to July 1, 2013: calendar] [Effective July 1, 2013: fiscal] year may, within 90 days of  taking office, decline optional membership with respect to the member’s elected position.)
2.
employees serving in employment that does not cumulatively exceed a total of 960 hours of covered employment with all employers under Title 19, Chapter 3, MCA, in any fiscal year;

3.
the chief administrative officer of any county;

4.
employees of county hospitals or rest homes.

The employees or elected officials discussed above shall elect or decline this optional membership by filing an irrevocable, written application (within 90 days of commencement of employment) with the Public Employees’ Retirement Board. (MCA 19-3-412(1) & (3))
6.
RETIREMENT – SHERIFFS’ RETIREMENT SYSTEM (SRS)
(
Membership:  Each sheriff, investigator & detention officer shall become a member of the sheriffs' retirement system (SRS), except that if these individuals were members of PERS on the following specified dates, they may remain PERS members or elect to become members of SRS by filing a written election with the board at any time before retirement:
√
A sheriff - on July 1, 1974;

√
An investigator - on July 1, 1993;
√
A detention officer – on July 1, 2005 (written declaration must be filed before May 1, 2006)

√
A member of PERS who begins employment in a position covered by SRS may file a written election no later than 30 days after beginning the employment.

(MCA 19-7-301)
7.
RETIREMENT – TEACHERS’ RETIREMENT SYSTEM (TRS)

(
Membership:  The following employees must be active members of TRS:
√
a person who is a teacher, principal, or district superintendent;

√
 a person employed as a speech-language pathologist, school nurse, professionally qualified person as defined in 20-7-901, paraprofessional who provides instructional support, dean of students, or school psychologist;

√
a person employed in a teaching or an educational services capacity by the office of a county superintendent, an education cooperative, or a school district;
√
a person elected to the office of county superintendent of schools.  (Note:  A retired member elected or appointed to the office of county superintendent of schools is not eligible for optional membership in PERS and shall, within 30 days of taking office, file an irrevocable written election to become or to not become an active member of the TRS.)
In order to be eligible for active membership, the persons described above must be employed for at least 30 days in any fiscal year; and have the compensation for the person's creditable service totally paid by an employer.  (MCA 19-20-302(1) – (3))

8.
CONTRIBUTIONS TO RETIREMENT SYSTEMS - ALL SYSTEMS
	NOTES:

Contributions are expressed as a percentage of the employee’s gross pay

**Employee contribution must be payable from the same source as is used to pay the compensation.

“GABA” refers to “guaranteed annual benefit adjustment”

	EFFECTIVE DATE
	EMPLOYEE CONTRIBUTION**
	EMPLOYER (COUNTY)
CONTRIBUTION
	STATE CONTRIBUTION

	PERS

	
	MCA 19-3-315
	MCA 19-3-316 & 319
	MCA 19-3-319

	7/1/11
	Member hired prior to 7/1/11 – 6.9%

Member hired on or after 7/1/11 -7.9%
	7.07%
	.10% 

	7/1/13
	All members - 7.9%*
	FY2014:  6.8%  +1.27%* add’l contrib.= 8.07%;
Additional contribution
increases by 0.1% each fiscal year through FY2024.
	.10% 

	
	*On January 1 following an actuarial valuation, the employee contribution rate will be reduced to 6.9%, and the additional contributions of employer & State will terminate, if the actuarial valuation determines that these terminations and reductions would not cause the amortization period to exceed 25 years.

	
	Effective 7/1/13:  Retired members who return to active service are subject to the above employee, employer, and state contributions.

For retired members who return to work in a covered position but who have not become active members, the employer and state shall contribute the amounts specified in 19-3-316 & 319.  (MCA 19-3-1113)

	SRS

	
	MCA 19-7-403
	MCA 19-7-404
	N/A

	7/1/09

	9.245%
	10.115%
	N/A

	FURS– May apply only to consolidated city/county governments – See C/T-7

	
	MCA 19-13-601
	MCA 19-13-605
	MCA 19-13-604

	7/1/97
	9.5% w/o GABA
10.7% w/GABA
Also – 1% withheld & paid to Montana State Firemen’s Association

	14.36%
	32.61%

	8.
CONTRIBUTIONS TO RETIREMENT SYSTEMS - ALL SYSTEMS – cont.

	EFFECTIVE DATE
	EMPLOYEE CONTRIBUTION**
	EMPLOYER (COUNTY)
CONTRIBUTION
	STATE CONTRIBUTION

	MPORS – May apply only to consolidated city/county governments – See C/T-7

	
	MCA 19-9-710
	MCA 19-9-703
	MCA 19-9-702

	1/1/00


	If first employed:

on or before 6/30/75- 5.8%

after 6/30/75 - 7% 

after 6/30/79 - 8.5% 

on & after 7/1/97 - 9% 

w/ GABA - 9%
	14.41%

	29.37%

	7/1/13
	If first employed: after 6/30/75 but before 7/1/79 – 7%

after 6/30/79 - 8.5% 

on & after 7/1/97 - 9% 

w/ GABA - 9%
	14.41%
	29.37%

	TRS (for County Superintendent of Schools)

	
	MCA 19-20-602 & 608
	MCA 19-20-605 & 609

	MCA 19-20-604 & 607

	7/1/09
	7.15%
	7.47%
	2.49%

	7/1/13
	Tier 1 member*:  7.15% + 1% supplemental = 8.15%  Tier 2 member*:   8.15% 
	FY2014:  7.47% + 1% supplemental = 8.47%; Supplemental contrib. increases by 0.1% each fiscal year through FY2024;
For each retired member who returns to covered employment: 9.85% + supplemental contribution above.
	.11% + 2.38% supplemental = 2.49% 

	
	*A “tier one member” is a person who became a member before 7/1/13 and who has not withdrawn his/her account balance. A “tier two member” is a person who became a member on or after 7/1/13 or who, after withdrawing his/her account balance, became a member again after 7/1/2013.

	
	Effective 7/1/13:  The Tier 1 member supplement contribution may be decreased, and a Tier 2 member may be required to contribute a supplemental contribution, under circumstances described in MCA 19-20-608.  Also, the employer supplemental contribution may be decreased under circumstances described in MCA 19-20-609.


9.
RETIREMENT SYSTEMS – “COMPENSATION” DEFINED:
(Applicable to PERS, SRS, MPORS, and FURS)
(
For purposes of retirement systems, "compensation" means remuneration paid … before any pretax deductions allowed by state or federal law are made.  (MCA 19-3-108(1) (PERS); 19-7-101(1) (SRS); 19-9-104(1) (MPORS) and 19-13-104(2)(FURS))  
(
The above statutes list items that are not included in compensation.  MCA 19-3-108(1), pertaining to PERS, specifically states that compensation does not include contributions to group insurance (such as that provided under 2-18-701 through 2-18-704). Effective July 1, 2013, all of the above statutes indicate that bonuses that are one-time, temporary payments in addition to and not considered part of base pay are not considered compensation.

(
Pre-tax deductions, including elective contributions under an IRC section 125 (Section 125) cafeteria plan, may be considered compensation for purposes of these retirement systems, but only if the following conditions are met:

a.
If an employer increases a member's compensation to account for health, dental, vision, life or disability costs, the amount of the increase can be included in compensation for retirement system purposes only if the employer includes that amount, to the extent required by applicable federal and state law, in its calculation of the member's compensation for all purposes, including but not limited to federal and state income taxes, FICA, unemployment insurance, overtime, shift differentials, workers' compensation, and benefits based on compensation, such as life or disability benefits based on a multiple or percentage of annual pay.
b.
The cafeteria plan must be a bona fide cafeteria plan that is operated in compliance with requirements of Section 125.  See details at MPERA website:  http://mpera.mt.gov/index.shtml - Click on “The Board” tab, then “Board Policies”.  (Montana Public Employees’ Retirement Board – Policy No. BOARD Admin 05, effective date of 12/9/2005) 

Suggested Audit Procedure for Requirement #9, above:

For selected individuals that are members of the above retirement systems, including one or two individuals with management positions, determine the compensation (total wages) reported to the applicable retirement system.  (Note:  Monthly reports to the retirement systems include a listing of individuals, along with reported compensation and contributions made.)  Compare this compensation to the total wages, salaries, etc. reported for other purposes such as worker’s compensation or state unemployment.  If differences exist, perform appropriate follow-up procedures to determine the cause of the differences.  (Note:  Differing due dates for worker’s compensation and state unemployment reports may result in differences that will need to be reconciled.)
10.
SALARY SCHEDULE FOR COUNTY OFFICIALS
(
The salary paid to the county treasurer, county clerk and recorder, clerk of the district court, county assessor, county superintendent of schools, county sheriff, county surveyor (if a salaried position), justice of the peace, county coroner, and county auditor must be established by the county governing body based upon the recommendations of the County Compensation Board provided for in 7-4-2503(4).  (MCA 7-4-2503(1)(a))

(
Except as noted below, the annual salary established by the county governing body, based upon the recommendations of the Compensation Board must be uniform for all county officers listed above.  (MCA 7-4-2503(1)(b))
√
Treasurer - The county treasurer may receive, in addition to the base salary set forth in the annual salary schedule, up to $2,000 a year. This additional salary may not be included as salary for the purposes of computing the compensation of any other county officers or employees.  (MCA 7-4-2503(2)(e))
√
Clerk and Recorder - If the clerk and recorder is also the county election administrator, the clerk and recorder may receive, in addition to the base salary set forth in the annual salary schedule, up to $2,000 a year. The additional salary provided may not be included as salary for the purposes of computing the compensation of any other county officers or employees. (MCA 7-4-2503(2)(d)) 

√
Superintendent of Schools – An elected county superintendent of schools must receive, in addition to the salary set forth in the annual salary schedule, the sum of $400 a year, except that an elected county superintendent of schools who holds a master of arts degree or a master's degree in education, with an endorsement in school administration, from a unit of the Montana university system or an equivalent institution may, at the discretion of the county commissioners, receive, in addition to the salary set forth in the annual salary schedule, up to $2,000 a year.  (MCA 7-4-2503(2)(a))

√
Sheriff - The county sheriff must receive, in addition to the salary set forth in the annual salary schedule, the sum of $2,000 a year.  In addition, the sheriff must receive a longevity payment amounting to 1% of the salary set forth in the annual salary schedule for each year of service with the sheriff's department.  Years of service during any year in which the salary was set at the level of salary of the prior fiscal year may not be included in any calculation of longevity increases.  (MCA 7-4-2503(2)(b) & (c))  (Note:  This additional salary amount may not be included in the salary for purposes of computing compensation for undersheriffs and deputy sheriffs as provided in 7-4-2508.  See Requirement #14, below.)
√
Coroner - The county coroner may be a part-time position, and the salary may be set accordingly.  (MCA 7-4-2503(2)(f)) 
10.
SALARY SCHEDULE FOR COUNTY OFFICIALS - continued

√
Surveyor - The board of county commissioners may assign responsibility for the supervision and direction of all highways, bridges, and causeways within the county to a county surveyor or to a county road superintendent, or may allocate the duties between the surveyor and the superintendent.  The surveyor must receive the annual salary provided by law for salaried county surveyors and other county officials.  (MCA 7-4-2812)  (Note:  If the county commissioners do not assign this responsibility to the surveyor, the surveyor may instead receive fees for compensation – See Requirement #13, below.)
√
Justice of the Peace - The board of county commissioners shall set salaries for justices of the peace by resolution and in conjunction with setting salaries for other officers.  The salary of the justice of the peace may not be less than the salary for the district clerk of court in that county.  However, if the court is not open for business full time, the justice’s salary must be commensurate to the workload and office hours of the court.  The salary of a justice of the peace may not be reduced during the justice’s term of office.  (MCA 3-10-207)

(Note:  If the county establishes the justice court as a court of record, then the salary of the justice of the peace may not exceed 90% of the salary of a district court judge as determined in MCA 3-5-211.  (MCA 3-10-101 & 3-10-207)

(
County Compensation Board:  The Compensation Board shall hold hearings annually for the purpose of reviewing the compensation paid to county officers, and shall prepare a compensation schedule for the elected county officials, including the county attorney**, for the succeeding fiscal year.  A recommended compensation schedule requires a majority vote of the Compensation Board, and at least two county commissioners must be included in the majority.  A recommended compensation schedule may not reduce the salary of a county officer that was in effect on May 1, 2001.  The provisions of this subsection (4) do not apply to a county that has adopted a charter form of government or to a charter, consolidated city-county government. (MCA 7-4-2503(4))  (**Note:  See Requirement #12, below, for discussion of the county attorney’s salary.)
(
Salary Resolution:  By the date established in 7-6-4036 (Effective 7/1/2013, this date is “the later of the first Thursday after the first Tuesday in September or within 30 calendar days after receiving certified taxable values”), the county governing body shall by resolution adjust and uniformly fix the salaries of the county officers listed above, by adding to the annual salary provided for in 7-4-2503(1) a cost-of-living increment based upon the schedule developed and approved by the county compensation board provided for in 7-4-2503(4). (MCA 7-4-2504).
11.
SALARIES – COUNTY COMMISSIONERS
(Note:  MCA 7-4-2107, referenced here, does not apply to counties that have adopted a charter form of government.)
(
Annual Salary:  Each member of the board of county commissioners shall receive an annual salary equal to the annual salary established in 7-4-2503 for the clerk and recorder (See Requirement #10, above) plus $2,000.  (MCA 7-4-2107(1))

(
Part-Time Board:  Each board of commissioners may elect to serve on a part-time rather than a full-time basis and receive part-time annual salaries based on the annual salary established at 7-4-2503 for the clerk and recorder.  (MCA 7-4-2107(2))

12.
SALARY – COUNTY ATTORNEY
(
State’s Share:  The funding for the salary and health insurance benefits for the county attorney is a shared responsibility of the state and the county. The state Department of Justice shall pay its share on a quarterly basis as follows:
√
For each county and consolidated government with a full-time county attorney, the amount paid each fiscal year must be equal to 50% of 85% of a district court judge's salary most recently set under 3-5-211 plus an amount equal to 50% of the employer contribution for group benefits under 2-18-703(2).
√
For each county and consolidated government with a part-time county attorney, the total amount paid each fiscal year must be equal to the amount calculated for a full-time position, prorated according to the position's regular work hours.
(MCA 7-4-2502)

(
The salary for the county attorney shall be included in the compensation schedule for elected county officials prepared by the county compensation board.  (See Requirement #10, above)  If the base salary set for county officials in the annual salary schedule is increased, the county attorney is entitled to at least the same increase unless the increase would cause the county attorney's salary to exceed the salary of a district court judge.  (MCA 7-4-2503(3)(b) & (4)(c))
13.
COMPENSATION FOR OTHER COUNTY OFFICIALS
(
County Surveyor and Public Administrator:  The county surveyor (if not receiving a salary under 7-4-2812) and the public administrator may collect and receive for their own use, respectively, for official services, the fees and emoluments prescribed by law.  All other county officers receive salaries.  (MCA 7-4-2501)  (See CNTY-14 – County Offices/Boards for discussion of fees collected by various officials.)
(
The board of county commissioners may fix the compensation of all county officers not otherwise fixed by law, and may, in conjunction with setting salaries for other officers as provided in MCA 7-4-2504, set their salaries at the prior fiscal year level.  (MCA 7-4-2502(5))  

13.
COMPENSATION FOR OTHER COUNTY OFFICIALS - continued
(
Compensation for Road Inspections:  The board of county commissioners may direct the county surveyor or some member(s) of the board to inspect the condition of any road.  The person making these inspections shall receive a daily salary equal to the equivalent of a daily rate for the salary established in 7-4-2107(2) (See Requirement #11, above) and actual expenses, if the person does not receive other compensation for that day and is not on an annual salary.  (MCA 7-14-2125 & 2126)

(
Consolidated Offices:  When two or more county offices are consolidated under a single officer, the officer must receive a salary determined by the board of county commissioners.  The salary, however, may not be more than 20% higher than the highest salary provided by law to be paid to any officer whose duties the officer is required to perform by reason of the consolidations.  The board shall, in conjunction with setting elected officials' salaries as provided in 7-4-2503, annually adopt a resolution fixing the percentage adjustment of the salary of the officer holding the consolidated office for the term beginning with the first Monday in January immediately following the adoption of the resolution.)  (MCA 7-4-2312) 

14.
SALARIES OF DEPUTIES & ASSISTANTS

(
The board of county commissioners shall fix the compensation allowed any deputy or assistant of the following officers:  (a)  clerk and recorder; (b)  clerk of the district court; (c)  treasurer; (d)  county attorney; and (e)  auditor.  The salary of these deputies or assistants, other than a deputy county attorney, may not be more than 90% of the salary of the officer under whom the deputy or assistant is serving.  (MCA 7-4-2505(1) & (2))

√
Assistants to County Commissioners:  The board of county commissioners may employ such persons as it deems necessary to assist the board in the performance of its duties. Each board may adopt a resolution defining the qualifications, duties, salary, and responsibilities of such persons.  (MCA 7-5-2107)  (Note:  The salaries of administrative assistants employed by a board of county commissioners are not limited by 7-4-2505 (above). Salaries of the administrative assistants may be set pursuant to 7-5-2107 which contains no limitation as to amount.  (AGO #43, Vol. 38))
(
Deputies/Assistants to County School Superintendent:  The commissioners shall fix the salaries of deputies and assistants for the county superintendent of schools at 90% or less of the salary of the county superintendent.  (MCA 20-3-203)

14.
SALARIES OF DEPUTIES & ASSISTANTS - continued

(
Deputy County Attorney:  The salary of the deputy county attorney, including longevity payments provided in 7-4-2503(3)(c) (see below), may not exceed the salary of the county attorney under whom the deputy is serving.  (MCA 7-4-2505(2))

√
After completing 4 years of service as deputy county attorney, each deputy county attorney is entitled to a salary increase of $1,000 on the anniversary date of employment as deputy county attorney.  After completing 5 years of service, each deputy county attorney is entitled to an additional increase of $1,500 on the anniversary date of employment.  After completing 6 years of service and for each additional year of service up to completion of the 11th year of service, each deputy county attorney is entitled to an additional annual increase in salary of $500.  The years of service as a deputy county attorney accumulated prior to July 1, 1985, must be included in the calculation of the longevity increase. (MCA 7-4-2503(3)(c))

(
Undersheriff:  The sheriff shall fix the compensation of the undersheriff at 95% of the salary of that sheriff.  (MCA 7-4-2508)
√
The term "compensation" used in MCA 7-4-2508 (above & below) means the base rate of pay and does not mean longevity payments or payments for hours worked overtime.)

(
Deputy Sheriff:  The sheriff shall fix the compensation of the deputy sheriff based upon a percentage of the salary of that sheriff according to the following schedule:
In counties with population of:  

Below 15,000
85% to 90%

15,000 to 29,999
76% to 90%

30,000 to 74,999
74% to 90%

75,000 and over
72% to 90%

The sheriff shall adjust the compensation of the deputy sheriff within the ranges noted above, according to a rank structure in the office.  (MCA 7-4-2508)
(
Longevity Payments:  Beginning on the date of the deputy sheriff’s or undersheriff’s first anniversary of employment with the office and adjusted annually, a deputy sheriff or undersheriff is entitled to receive a longevity payment amounting to 1% of the minimum base annual salary for each year of service with the office, but years of service during any year in which the salary was set at the same level as the salary of the prior fiscal year may not be included in the calculation of longevity increases.  This payment shall be made in equal monthly installments.  (MCA 7-4-2510)
(Note:  As used here, "year of service" means calendar year, not 2,080 hours of work. (AGO#19, Volume 48) “Minimum base annual salary” as used here is based on the sheriff’s base salary as set forth in 7-4-2508.  (AGO #44, Volume 43))  
14.
SALARIES OF DEPUTIES & ASSISTANTS - continued

(
Disability Pay – Deputy Sheriff:  A deputy sheriff who is injured in the performance of his/her duties and who requires treatment for injuries that render him/her unable to perform the deputy sheriff's duties must be paid by the county the difference between the deputy sheriff's net salary, following adjustments for income taxes and pension contributions, and the amount received from workers' compensation until the disability has ceased, as determined by workers' compensation, or for a period not to exceed 1 year, whichever occurs first.  (MCA 7-32-2113)
√
Whenever, in the opinion of the county and supported by a health care provider's opinion, the deputy sheriff is able to perform specified types of light duty, payment of the officer's partial salary amount under 7-32-2113 must be discontinued if the deputy sheriff refuses to perform light duty when it is available and offered to the deputy sheriff.  For this purpose, the deputy sheriff may be transferred to another department or agency within the county.  (MCA 7-32-2114)
√
When a member of the Sheriff’s Retirement System (SRS) receives compensation from both the member's employer and the workers' compensation program under the provisions of 7-32-2113 (see above), the member's compensation reported to the SRS by the employer is the same as if the member was in active service, and the member and employer contributions for the SRS must be calculated and paid on that total compensation.  (MCA 19-7-410)
15.
OVERTIME

(
General Rule:  Generally, an employer may not employ any employee for a workweek longer than 40 hours unless the employee receives compensation for employment in excess of 40 hours in a workweek at a rate of not less than 1 ½ times the hourly wage rate at which the employee is employed.  (MCA 39-3-405)

(Note:  This provision generally agrees to the overtime provisions of the Federal Fair Labor Standards Act (FLSA), which covers virtually all local government employees.  (29 CFR §553.3)  Elected officials and their appointees are exempt from the FLSA.  (29 CFR §553.10 & .11)  In addition, there are partial exemptions from overtime requirements of the FLSA for fire protection, law enforcement, and hospital employees (see discussions below) (29 CFR §553.32(b))) [29 CFR §553 is titled “Application of FLSA to Employees of State and Local Governments”.]
(
Exclusions From General Overtime Provisions:  The overtime provisions of MCA 39-3-405 do not apply to the following:  (MCA 39-3-406):

1.
An individual employed in a bona fide executive, administrative, or professional capacity, (as these terms are defined in Administrative Rules of Montana 24.16.201 through 24.16.205), [Effective October 1, 2013: a computer systems analyst, computer programmer, software engineer, network administrator or other similarly skilled computer employee who earns not less than $27.63 an hour].  (MCA 39-3-406(1)(j))

15.
OVERTIME - continued

(
Exclusions From General Overtime Provisions - continued:

2.
An employee of a sheriff's office or of a department of public safety who is working under an established work period in lieu of a workweek pursuant to 7-4-2509(1) or 7-32-115 (see below) (MCA 39-3-406(2)(n) & (s));
√
A sheriff’s office or department of public safety may establish a work period other than the workweek provided in 39-3-405 or 7-32-2111, for determining when an employee may be paid overtime. (MCA 7-4-2509 & 7-32-115)
√
Any person employed as a deputy sheriff of a county having taxable value of $30 million or more may not be required to work in excess of 40 hours per week except in case of an emergency and is entitled to 2 days off in each 7-day period.  (MCA 7-32-2111)
√
The aggregate of all work periods in a year may not exceed 2,080 hours.  (MCA 7-4-2509 & 7-32-115)

√
The board of county commissioners may by resolution establish that any undersheriff, deputy sheriff, or public safety department employee who works in excess of his regularly scheduled work period will be compensated for the hours worked in excess of the work period at a rate to be determined by that board of county commissioners.  (MCA 7-4-2509 & 7-32-115)

√
However, the FLSA requires that law enforcement employees must be paid overtime for work in excess of 171 hours in a 28-day work period.  In the case of such employees who have a work period of at least 7 but less than 28 consecutive days, overtime compensation is required when the ratio of the number of hours worked to the number of days in the work period exceeds the ratio of 171 hours to 28 days (i.e., 171 hours ÷ 28 days = 6.1). . (29 CFR §553.201)  A county employee engaged in law enforcement activities, if the county employs less than five employees in law enforcement activities, is completely exempt from the overtime provisions of the FLSA. (29 CFR §553.200)  (Note:  “employee in law enforcement activities” is defined in detail in 29 CFR §553.211)
3.
A county employee who is working under a work period not exceeding 40 hours in a 7-day period established through a collective bargaining agreement when a collective bargaining unit represents the employee or by mutual agreement of the employer and employee when a bargaining unit is not recognized.  Employment in excess of 40 hours in a 7-day, 40-hour work period must be compensated at a rate of not less than 1 ½ time the hourly wage rate. (MCA 39-3-406(2)(o))

15.
OVERTIME – continued

(
Exclusions From General Overtime Provisions - continued:
4.
An employee of a hospital or other establishment primarily engaged in the care of the sick, disabled, aged, or mentally ill or defective who is working under a work period not exceeding 80 hours in a 14-day period established through either a collective bargaining agreement when a collective bargaining unit represents the employee or by mutual agreement of the employer and employee when a bargaining unit is not recognized.  Employment in excess of 8 hours a day or 80 hours in a 14-day period must be compensated for at a rate of not less than 1 ½ times the hourly wage rate for the employee. (MCA 39-3-406(2)(p))

5.
A firefighter who is working under a work period established in a collective bargaining agreement entered into between a public employer and a firefighters' organization or its exclusive representative.  (MCA 39-3-406(2)(q))
√
However, the FLSA requires that fire protection employees must be paid overtime for work in excess of 212 hours in a 28-day work period.  In the case of such employees who have work period of at least 7 but less than 28 consecutive days, overtime compensation is required when the ratio of the number of hours worked to the number of days in the work period exceeds the ratio of 212 hours to 28 days (i.e., 212 hours ÷ 28 days = 7.6). (29 CFR §553.201)  A county employee engaged in fire protection activities, if the county employs less than five employees in fire protection activities, is completely exempt from the overtime provisions of the FLSA. (29 CFR §553.200)  (Note:  “employee in fire protection activities” is defined in detail in 29 CFR §553.210)
6.
A county employee employed, at the employee’s option, on an occasional or sporadic basis in a capacity other than the employee’s regular occupation.  Only the hours that the employee was employed in a capacity other than the employee's regular occupation may be excluded from the calculation of hours to determine overtime compensation. (MCA 39-3-406(2)(x))
(
Compensatory Time in Lieu of Overtime:  Local government employees who are covered by the FLSA may reach agreement with their employers to receive compensatory time in lieu of cash overtime.  Compensatory time in lieu of cash must be at the rate of not less than 1 ½ hours of compensatory time for each hour of overtime worked.  (29 CFR §553.20; AGO #58, Vol. 41)  

(Note:  State and federal law do not require the local government to make the accrual or use of compensatory time available to “exempt” employees (i.e., individuals employed in a bona fide executive, administrative, or professional capacity, as discussed above).  However, the local government may establish a policy of permitting compensatory time to be earned by “exempt employees” on an “hour-for-hour” basis for time in a pay status in excess of 40 hours in a workweek.  Accrued time may be taken as approved time off at a later date.)
15.
OVERTIME – continued

(
Compensatory Time in Lieu of Overtime - continued:
1.
As a condition for use of compensatory time in lieu of overtime payment in cash, an agreement or understanding must be reached prior to the performance of work.  A copy of this agreement or understanding should be kept on file, or if not in writing, a record of its existence should be kept.  (29 CFR §553.23(a) & .50)

2.
Generally, no more than 240 hours of compensatory time may be accrued.  This 240 hour limit is based on 160 hours actual overtime worked.  Any additional overtime hours worked over this limit must be paid in cash overtime.  (29 CFR §553.21 & .22)

3.
However, for those employees engaged in public safety activities (i.e., law enforcement and fire fighting), emergency response activities or seasonal 
activities, no more than 480 hours of compensatory time may be accrued.  The 480 hour limit is based on 320 hours actual overtime worked.  Any additional overtime hours worked over this limit must be paid in cash overtime.  (29 CFR §553.22 & .24)

4.
Any employee who has accrued compensatory time and requested use of it must be permitted to use such time off within a reasonable period after making the request, if such use does not unduly disrupt county operations.  An employee must not be coerced to accept more compensatory time than an employer can realistically expect to be able to grant.  (29 CRF §553.25)

5.
Upon termination of employment, an employee must be paid for unused compensatory time at a rate not less than the average regular rate received by the employee during the last 3 years of employment, or the final regular rate received by the employee, whichever is higher.  (29 CFR §553.21 & .27)

6.
The county should keep a record of compensatory time earned each workweek, compensatory time used each workweek, and the number of hours of compensatory time compensated in cash and the total amount and date paid, for each employee subject to compensatory time provisions.  (29 CFR §553.50)

Note:  For additional information:

(
Regarding the State overtime laws, see the website for the Department of Labor & Industry, Employment Relations Division at http://erd.dli.mt.gov/   
(
Regarding the FLSA, see the website for the U.S. Department of Labor, Wage and Hour Division at http://www.dol.gov/whd/flsa/index.htm 
(
Regarding definitions of “bona fide executive, administrative, or professional capacity” - Administrative Rules of Montana 24.16.201 through 24.16.205 – see the Secretary of State’s website at http://sos.mt.gov/ 
   
16.
GROUP INSURANCE

(
Upon approval by two-thirds vote of officers and employees, the county shall enter into group hospitalization, medical, health, including long-term disability, accident or group life insurance contracts or plans for the benefit of the officers and employees and their dependents.  (MCA 2-18-702(1)(a))  (Note:  For this purpose, an employee is defined at 2-18-701 as including a permanent, seasonal, or temporary, full-time or part-time employee; or an elected official.)
√
The laws prohibiting discrimination on the basis of marital status in Title 49 do not prohibit bona fide group insurance plans from providing greater or additional contributions for insurance benefits to employees with dependents than to employees without dependents or with fewer dependents.  (MCA 2-18-702(1)(a) & 2-18-703(7))
(
The board of county commissioners may, at its discretion, consider the employees of private, nonprofit economic development organization, hospitals, health centers, or nursing homes to be employees of the county solely for the purpose of participation in these group insurance contracts or plans. (MCA 2-18-702(1)(b) & (c))
√
The board may require such an employee or entity to pay the actual cost of coverage required for participation or may, at its discretion and subject to any restriction on who may be a member of a group, pay all or part of the cost of coverage of the employee of the organization.
√
The board of county commissioners of a county having taxable value of less than $30 million, or the board of trustees of a hospital district may, at its discretion, exempt employees of a county hospital, county rest home or nursing home, or hospital district from participation in these group contracts or plans.
(
The county’s premium contributions may exceed but may not be less than $10 a month.  (MCA 2-18-703(4)(a))

(
Permissive Medical Levy:  Subject to the public hearing requirement provided in 2-9-212(2)(b), the amount in excess of the base contribution of a local government's property tax levy for contributions for group benefits as determined in subsection 2-18-703(4)(c) is not subject to the mill levy calculation limitation provided for in 15-10-420. (MCA 2-18-703(4)(b) & 2-9-212(2)) (Note:  See CNTY-2 Budgets/Tax Levies, Requirement #19, for calculation of the permissive medical levy.)
(
Unused employer contributions for any employee may be transferred to an account established for this purpose by a self-insured government and upon transfer may be used to offset losses occurring to the group of which the employee is eligible or to increase the reserves of the group.  (MCA 2-18-703(6)) 

16.
GROUP INSURANCE - continued

(
Payment in Lieu of Participation in Group Plan:  A board of county commissioners may, in exercising its general authority to manage county business and set employee compensation, offer payment to a county employee in lieu of an employee’s participation in a group health plan.  (AGO #11, Vol. 51)

(Note:  Although MCA 2-18-703(2) prohibits a state employee from receiving payment in lieu of participation in a state-sponsored group benefit plan, there is no similar prohibition for local government employees.  Although an employee could not compel a local government to offer this benefit, it appears that the local government could offer this benefit and not be in conflict with State law.)
17.
AFFORDABLE CARE ACT (ACA) 

Please go to https://www.healthcare.gov/small-businesses/  for updated and additional information.  Provisions of ACA are being continually amended.

(
The ACA does not require employers to offer health coverage.  However, the Employer Shared Responsibility Payment (i.e. penalty) is a new requirement of the ACA for some employers that is scheduled to take effect in 2015.

(
Written Notice to Employees:  If covered by the Fair Labor Standards Act, an employer is required to provide a written notice to all employees (full-time and part-time) by October 1, 2013, (and to all new hires starting October 1, 2013).  Model notices are available at:    http://www.dol.gov/ebsa/pdf/FLSAwithplans.pdf  (health insurance currently offered)    OR http://www.dol.gov/ebsa/pdf/FLSAwithoutplans.pdf  (health insurance not currently offered) 

(
Employers with Fewer Than 50 FTE Employees:  Employers with fewer than 50 FTE employees are not subject to the Employer Shared Responsibility penalties.

(
The Small Business Health Option Program (SHOP) Marketplace may be used by employers to purchase coverage for employees (See further information related to SHOP, below).
(
Employers with fewer than 25 FTE employees making an average of about $50,000 or less may qualify for an employer health care tax credit.  To qualify, an employer must (1) pay at least 50% of FTEs’ premium costs and (2) coverage must be obtained through the SHOP Marketplace***.

(
The tax credit is worth up to 35% of a tax-exempt employer’s contribution toward employees’ premium costs.  The smaller the business, the bigger the credit.
(
***NOTE:  Due to recent problems with the HealthCare.gov website, small businesses will temporarily need to go through an agent, broker or insurance company. Employers will still be eligible for health care tax credits for coverage purchased through an agent, broker or insurance company.   

17.
AFFORDABLE CARE ACT (ACA) - continued 

(
Employers With 50 or More FTE Employees - Employer Shared Responsibility Payment: The Employer Shared Responsibility Payment applies only to employers with 50 or more full-time equivalent employees that don’t offer coverage or whose coverage doesn’t meet certain minimum standards.  

(
The Employer Shared Responsibility Payment will apply to firms with 100 or more FTEs starting in 2015, and to employers with 50 to 99 FTEs starting in 2016.

(
To avoid this penalty, employers need to offer coverage to 70% of their FTEs in 2015, and 95% in 2016 and beyond.  
(
An Employer may need to make the shared responsibility payment if (1) there are 50 or more FTEs employees and (2) if at least one employee qualifies to save money on monthly premiums in the Health Insurance Marketplace for individuals and families. (Note:  Employees will be unable to save money on monthly premiums if the coverage an employer offers full-time employees is affordable and meets minimum value, as defined below.)
(
For purposes of the Employer Shared Responsibility provisions, the employer must identify its full-time employees. For a discussion on identification of full-time employees, visit the following website (Questions 15, 16 & 17): 

http://www.irs.gov/uac/Newsroom/Questions-and-Answers-on-Employer-Shared-Responsibility-Provisions-Under-the-Affordable-Care-Act#Identification   
(
Hours of service contributed by a bona-fide volunteer are not considered as hours of service for determining full-time employees.

(
Teachers and other educational employees are not treated as part-time for the year simply because their school is closed during the summer.
(
Seasonal employees (customary annual employment of 6 months or less) are not considered full-time employees.

(
The ACA defines “affordable coverage” and “minimum value” of an employer’s health plan for this purpose.

(
Affordable:  An employer’s coverage is considered “affordable” if an employee’s share of the premium costs for employee-only coverage is 9.5% or less of their yearly household income.  (Note:  A safe harbor to avoid the shared responsibility payment is to ensure that an employee’s share of the employee-only coverage premium doesn’t exceed 9.5% of his/her wages for the year, as reported on the W-2 form.)

(
Minimum Value:  An employers’ health plan is considered to meet minimum value if the plan’s share of the total costs of covered services is at least 60%.

17.
AFFORDABLE CARE ACT (ACA) - continued 
(
Employers With 50 or More FTE Employees - Employer Shared Responsibility Payment - continued:
 (
Annual Penalty – If an employer doesn’t offer insurance, the annual employer shared responsibility payment is $2,000 per full-time employee (excluding the first 30 employees).  If the employer offers insurance, but the insurance doesn’t meet the minimum requirements, the annual payment is $3,000 per full-time employee who qualifies for premium savings in the Marketplace.
(
For employers with plan years that do not start on January 1, compliance with the Employer Shared Responsibility provisions will need to be met at the start of their plan years in 2015, rather than on January 1, 2015. 

(
Small Business Health Option Program (SHOP) Marketplace
(
The on-line SHOP Marketplace was originally scheduled to open in 2013 to employers with fewer than 50 FTE employees.  However, due to problems with the HealthCare.gov website, small businesses will temporarily need to go through an agent, broker or insurance company instead. SHOP is currently scheduled to open for small businesses in November 2014.  Beginning in 2016, SHOP will be open to employers with up to 100 FTE employees.
(
If an employer plans to use SHOP, coverage must be offered to all full-time employees (generally those working 30 or more hours per week).
18.
VOLUNTARY EMPLOYEES’ BENEFICIARY ASSOCIATION (VEBA)

(Note:  The VEBA, which is centrally administered by the Montana Department of Administration, provides members with individual health care expense trust accounts to pay qualified health care expenses of members, their dependents, and their beneficiaries.  Under the plan, employer contributions, investment earnings, and payments for qualified health care expenses are tax-exempt.  A local government, however, is not prohibited from establishing a similar program as an alternative or in addition to participation in the State VEBA plan discussed here.  For more information on VEBA see:  http://www.montanaveba.org/.)
(
As either initiated by the local government (the contracting employer), or at the request of at least 25% of its employees, the local government may hold an election to determine whether all the employees, or a specified group of employees, will form an association for the purpose of participating in the plan.  If a majority of employees vote to form an association, all current and subsequently-hired employees must become plan members.  The local government shall enter into a contract with the Department of Administration, and shall operate the association in a manner prescribed by that Department.  (MCA 2-18-1310)

18.
VOLUNTARY EMPLOYEES’ BENEFICIARY ASSOCIATION (VEBA) – cont.

(
In a manner prescribed by the Department, a local government shall provide for a plan member to annually designate how many hours, if any, of the member’s sick leave will be automatically converted to an employer contribution to the member’s account each pay period.  A member may annually convert only sick leave hours in excess of 240 hours, and no more than the maximum prescribed by the local government.  (MCA 2-18-1311(1) & (2)(a))

(
When the member’s employment is terminated, the member’s unused sick leave balance may be converted, in whole or in part, to an employer contribution to the member’s account.  For those amounts of sick leave not converted to employer contributions, the balance is allocated as required under 2-18-618(6). (See Requirement #3, above.)  (MCA 2-18-1311(2)(b))

(
The amount of the employer contribution to a member’s account for hours converted must be equal to ¼ of the accumulated sick leave, and must be computed on the basis of the employee’s salary or wage at the time of the conversion.  A member may not later receive, as sick leave credit or as a lump-sum payment, amounts contributed to the member’s account pursuant to this section.  (MCA 2-18-1311 (3))

19
STATE & FEDERAL TAX WITHHOLDINGS
(
Note:  For additional information:

(
State tax withholding laws, see the website for the State Department of Revenue - Employers Tax Guide:  http://revenue.mt.gov/content/formsandresources/current_year_downloadable_forms/Other_Forms_Not_Yearly/Withholding_Forms/Employers_Tax_Guide.pdf
(
Federal tax withholding laws, see the website for the IRS at http://www.irs.gov/publications/p15/index.html 
(
The amount of state and federal taxes withheld from an employee’s wages is based on the marital status and withholding allowances indicated on the employee’s federal Form W-4.  An employee can have a separate W-4 for state purposes, and may elect to have a different number of allowances for federal and state purposes.  If line 5 of the Form W-4 is left blank, the employee is deemed to be claiming zero withholding allowances.  Withholdings may not be based on a fixed dollar amount or percentage, although the employee may specify an additional dollar amount to be withheld.

(
Although an employee may claim exemption from federal income tax withholding, there is no such provision for exemption from Montana state income tax withholding.  If a federal exemption is claimed, wages for that employee are still subject to Social Security and Medicare taxes.

(
Salaries and wages of elected county officials are subject to State income tax withholding.

19.
STATE & FEDERAL TAX WITHHOLDINGS - continued

(
Payments to employees that are not subject to State income tax withholding include:

√
Employee business expense reimbursements, as long as each reimbursement is entered separately in the county’s records and there is documentation that the expenses were incurred while conducting business.  Reimbursements must be based upon actual, receipted expenses, or on meal, lodging and mileage amounts allowed to State employees.

√
Employer payments or contributions for employee benefit group plans, such as retirement, sickness or accident disability, medical, hospitalization or death.

√
Employee contributions to qualifying annuity contracts, such as annuity plans or deferred compensation plans.

√
Employee contributions to flexible spending accounts for medical and/or dependent care and health, dental and/or vision insurance premiums that exceed the employer’s contribution.

(Note:  Technically, these employee “contributions” are actually payments deducted from an employee’s gross pay for cafeteria (aka Section 125) plans.  Typically, the payroll records will show “gross wages”, “Medicare wages”, “Social Security wages”, etc. to show the amount of applicable wages to which the tax rate is applied.)
20.
STATE UNEMPLOYMENT INSURANCE
(Note:  Local governments are exempt from Federal unemployment insurance.)  
The following is summarized from the “Montana Unemployment Insurance Employer Handbook”, which can be found at the website for the State Department of Labor & Industry -:  http://uid.dli.mt.gov/TAX/handbook/handbookcover.asp  
Please see this Handbook for detail and clarification - The final page of the Handbook includes phone numbers to call if you have questions.
(
State law related to Unemployment Insurance:  MCA Title 39, Chapter 51.
(
All state and local governmental entities must be covered by Unemployment Insurance. Governmental entities may be assigned a governmental experience rate or may elect to become a reimbursable employer.

(
Tax on Total Wages:  Governmental and reimbursable accounts do not have a taxable wage base and must pay tax on total wages.

(
Administrative Fund Tax - is an assessment paid by all employers subject to Montana Unemployment Insurance and is due and payable with the quarterly wage reports. Governmental rated employers are assessed at 0.09% and reimbursable employers are assessed at 0.08% on total wages.
20.
STATE UNEMPLOYMENT INSURANCE - continued
(
The following are considered to be taxable for purposes of unemployment insurance (please see Handbook for additional payments):

√
Bonuses

√
Cafeteria plan deductions under IRC Section 125

√
Deferred compensation

√
Dependent care assistance programs under IRC Section 129

√
Holiday, Sick and Vacation Pay

√
Income tax withholding

√
Retirement and Pension Plans:  Elective employee contributions, salary reductions or deferrals to a 401(k) or any other type of retirement plan.
√
Vehicles – personal use of a company vehicle.
(
The following are not considered to be taxable for purposes of unemployment insurance:   (please see Handbook for additional payments)
√
Employee business expense reimbursement:  actual expenses, if documented and entered separately in business records, and non-receipted travel expenses at the rate allowed for state employees.
√
Insurance:  Accident, health & life insurance premiums paid by the employer for the employee or the employee’s immediate family.
√
Mileage reimbursement (at IRS mileage rate).
√
Retirement and pension plans – employer contributions to a qualified pension or retirement plan.
√
Salaries and payments to elected officials and election judges

√
Payments into a VEBA.

(
Quarterly reporting:  Wage reports and payments must be made quarterly and must be postmarked by April 30, July 31, October 31, and January 31 for the 1st, 2nd, 3rd and 4th Quarters respectively.  

√
Failure to file the quarterly report by the due date results in a late filing penalty of $25.  In addition, interest is assessed monthly at 1.5% on tax not paid when due (18% interest rate per annum).
21.
WORKERS’ COMPENSATION
For the Workers’ Compensation Regulations Bureau of the State of Montana, go to: 
http://erd.dli.mt.gov/workers-comp-regulations-bureau.html        
(
The Workers’ Compensation Act of Montana, with limited exceptions, requires all employers to cover their full-time, part-time, seasonal, or occasional employees with workers’ compensation insurance.
(
All workers’ compensation insurance premiums are to be paid by the employer.  Employers may not deduct any part of the premiums from employees’ pay.  (MCA 39-71-406)

21.
WORKERS’ COMPENSATION - continued

(
A local government employer may elect coverage under compensation plans Nos. 1, 2, or 3. (MCA 39-71-403)  Plan 1 - self insured, Plan 2 – private insurance companies, and Plan 3 – Montana State Fund.  The premium that an employer pays is based on a percentage of the employees’ payroll, which is in turn based on a class code rate and an experience modification factor.  The payment schedule is spelled out in the individual employer’s insurance policy.  (Title 39, Chapter 71, Parts 21, 22 & 23)

(
“Employee” or “Worker”, for purposes of workers’ compensation coverage, is defined at MCA 39-71-118, and includes:

(
All elected and appointed paid public officers (MCA 39-71-118(1)(a));
(
A volunteer firefighter as described in 7-33-4109 (i.e., with a 2nd-class city), or a person who provides ambulance services under Title 7, chapter 34, part 1 (i.e., for a county, city or town ambulance service). (MCA 39-71-118(1)(g))
(
Generally, a volunteer is not considered to be an employee for purposes of workers’ compensation coverage (unless otherwise entitled to coverage under Montana law).  For this purpose, a volunteer is defined as a person who performs services on behalf of an employer, as defined in 39-71-117, but who does not receive wages as defined in 39-71-123.  (MCA 39-71-118(2)(b))
(
Repealed effective July 1, 2013:  A fire district, fire service area, or volunteer fire department formed under Title 7, chapter 33, an ambulance service not otherwise covered by subsection (1)(g) (see above under previous bullet), or a paid or volunteer nontransporting medical unit, as defined in 50-6-301, in service to a town, city or county, may elect to include a volunteer firefighter or a volunteer emergency medical technician as an employee (for these purposes). (MCA 39-71-118(3)(b), (7) & (12))  
(
Effective July 1, 2013:  An employer may elect to include as an employee for these purposes a volunteer as defined in subsection (2)(b) (see above), a volunteer emergency medical technician as defined in subsection (10), or a volunteer firefighter as defined in 7-33-4510.  An ambulance service not otherwise covered by subsection (1)(g) (see above) or a paid or volunteer nontransporting medical unit as defined in 50-6-302 in service to a town, city, or county may elect to include a volunteer emergency medical technician. (MCA 39-71-118(3) & (10))
(
Effective July 1, 2013:  An employer (defined as a rural fire district, fire service area, volunteer fire department, volunteer fire company or a volunteer rural fire control crew, but not the governing body of a first or second class city that provides workers’ compensation coverage to employees) may provide workers’ compensation coverage to any volunteer firefighter (including a volunteer EMT) who is listed on a roster of service.  (MCA 7-33-4510)
21.
WORKERS’ COMPENSATION - continued

(
Each law enforcement agency that utilizes reserve, auxiliary or special services officers shall provide full workers’ compensation coverage while the officers are providing actual service for a law enforcement agency.  “Auxiliary officers” include members of a recognized search and rescue unit.  (MCA 7-32-203 & AGO #97, Vol. 42)
22.
SOCIAL SECURITY & MEDICARE
(See below for historical background and additional detail.)
Note: More detailed information on Social Security and Medicare coverage for local government employees can be obtained from the following:

State Social Security Administrator
Social Security Administration
Department of Administration 
10 West 15th Street, Suite 1600


State Financial Services Division
Helena, MT 59626




125 No. Roberts St., Rm. 255


PO Box 200102
Internal Revenue Service
Helena, MT  59620-0102
10 West 15th Street, Suite 2300

(406) 444-2596
Helena, MT 59626

The State and Local Coverage Handbook can be found at: http://www.ssa.gov/slge/slch.htm  

FAQ can be found at:  http://www.ssa.gov/slge/faqs.htm#a0=17  
Section 218 agreements for a particular local government should be on file with the local government entity.  In addition, a copy should be available from the State Social Security Administrator (SSSA):  call 444-2596 to determine if a Section 218 agreement (modification) is on file.
(
Local government employees should be covered by Social Security and Medicare in one of two ways.

a.
Through a federal-state agreement called a Section 218 agreement (authorized under Section 218 of the Social Security Act).  Those agreements should specify the Social Security and Medicare coverage for local government employees.  Employees covered for social security under a Section 218 agreement are automatically covered for Medicare.  There may be exclusions for certain groups of employees.
(
See the following for services that are mandatorily excluded from Section 218 coverage:

https://secure.ssa.gov/apps10/poms.nsf/lnx/1930001356 
(
See the following for certain services and positions within a coverage group that may be excluded from Section 218 coverage:

https://secure.ssa.gov/apps10/poms.nsf/lnx/1930001357  

22.
SOCIAL SECURITY & MEDICARE - continued
b.
Mandatory Medicare Coverage - Local government employees hired (or rehired) after March 31, 1986, are subject to mandatory Medicare coverage. Public employees covered for Social Security under a Section 218 Agreement are already covered for Medicare.  Employees whose services are not covered for Social Security but who are required to pay the Medicare-only portion of FICA are referred to as Medicare Qualified Government Employees (MQGE).  Employees who have been in continuous employment with the employer since March 3l, 1986, who are not covered under a Section 218 Agreement nor subject to the mandatory Social Security and Medicare provisions, remain exempt from both Social Security and Medicare taxes, provided they are members of a public retirement system. 
For more information:  http://www.ssa.gov/slge/mand_med_cov.htm#a0=-1 

(
The employer and employee tax rates for Social Security are both 6.2% (12.4% total).  The employer and employee tax rates for Medicare are both 1.45% (2.9% total).
(
The wage base limit (i.e., the maximum wage that is subject to tax) for Social Security changes periodically.  For 2012the limit was $110,100, for 2013, $113,700, and for 2014, $117,000.
√
There is no wage base limit for Medicare.
√
Payments deducted from an employee’s gross pay for cafeteria plans (aka, Section 125 plans) are not subject to social security and Medicare withholdings.
Suggested Audit Procedure for Requirement #22, above:

Is the local government entity covered by a Section 218 agreement?
√
If YES - obtain and review a copy of the Section 218 agreement, and verify that employee coverage for Social Security and Medicare is in accordance with the entity’s Section 218 agreement.
√
If NO – Is the entity a participant in a public retirement system?  (Please Notify the SSSA.)
√
If NO - verify that the entity is providing mandatory Social Security and Medicare coverage.  (If the entity is in a public retirement system, they may also optionally provide Social Security and Medicare coverage.)  (Please Notify the SSSA.)
√
If YES - verify that the entity is providing Medicare coverage to its employees that were hired after 3/31/86.
√
If YES (and if the entity has employees hired prior to 4/1/86) – Are employees hired prior to 4/1/86 covered by a Section 218 Agreement that provides Medicare-only coverage?  

√
If YES - verify that the entity is providing Medicare-only coverage for those employees.

√
If NO - determine whether the Medicare Continuing Employment Exception applies.  If this Exception doesn’t apply, verify that the entity is providing Medicare-only coverage for those employees.  (If the Exception does apply – there is no requirement that the entity provide Social Security or Medicare coverage for employees hired prior to 4/1/86.) 
22.
SOCIAL SECURITY & MEDICARE - continued
Suggested Audit Procedures for Requirement #22, above - continued:

(
For employees covered by social security and/or Medicare under either a Section 218 agreement or mandatory federal laws and regulations, test to determine that employee withholdings and employer contributions are in accordance with applicable federal laws and regulations.  For selected individuals whose wages exceed the social security wage base limit, verify that no social security tax was withheld for the portion of the wages that exceeded the wage base limit.  Also, verify that Medicare tax was withheld on the portion of the wages that exceeded the social security wage base limit.
(
If a local government has recently consolidated, verify that a new Section 218 agreement has been obtained, if necessary.  The State Social Security Administrator should be contacted for this information.  (Section 218 agreements of the two “pre-consolidation” entities may no longer be applicable to the consolidated government.)
Historical Background and Additional Information  
(See also:  http://www.socialsecurity.gov/pubs/EN-05-10051.pdf )
(
When the Social Security Act was enacted in 1935, public employees were not eligible for social security coverage. In 1950 Congress created Section 218 of the Social Security Act, which allows states to enter into voluntary agreements for social security coverage with the Social Security Administration.  After a state has an agreement in place, it can then enter into voluntary agreements with political subdivisions within their state.

(
A Section 218 Agreement is a written agreement voluntarily entered into between a state and the Social Security Administration, to provide Social Security and Medicare or Medicare-only coverage to employees of state and/or local governments. Local government employees covered under the Agreement have the same coverage and benefit rights as employees in the private sector. All states have a Section 218 Agreement, but the extent of coverage varies. 

(
Section 218 Agreements are permanent and cannot be terminated.

(
In Montana, for a local government to have the Section 218 Agreement approved, a referendum must be held and the majority (over 50%) of all eligible employees within the local government retirement system must vote to approve the Agreement.  If an eligible employee chooses not to vote for the Agreement, it is considered a ‘no’ vote.  Once referendum is held with the requesting group, the SSSA coordinates paperwork and relays to the federal partners (SSA and IRS).
(
If a local government consolidates (i.e., a city with a county or an elementary school with a high school) the entity may need to obtain a new Section 218 Agreement.  Prior to any consolidation, entities should contact the State Social Security Administrator. 
23.
FORM 1099-MISC
Note:  For instructions to Form 1099-MISC, go to:

  http://www.irs.gov/pub/irs-pdf/i1099msc.pdf 
(
The entity must report on a Federal Information Return, Form 1099-MISC, all “nonemployee compensation” that meets the following four conditions:

(
You made the payment to someone who is not your employee;

(
You made the payment for services in the course of your trade or business (including government agencies and nonprofit organizations);

(
You made the payment to an individual, partnership, estate, or, in some cases, a corporation; and

(
You made payments to the payee of at least $600 during the year.
(U.S. Internal Revenue Service Codes)
(
The following are some examples of payments to be reported on Form 1099-MISC:  (For a complete list, contact the IRS):

√
Professional service fees, such as fees to attorneys (including corporations), accountants, architects, contractors, subcontractors, engineers, etc.

√
Payments by attorneys to witnesses or experts in legal adjudication.)
24.
IMMIGRATION AND NATURALIZATION SERVICE (INS) FORM I-9

(
All employers must complete and retain a Form I-9 for each individual they hire for employment – both citizens and non-citizens. Both employees and employers must complete the form.
(
The employer must examine the employment eligibility and identity document(s) an employee presents to determine whether the document(s) reasonably appear to be genuine and relate to the individual and record the document information on the Form I-9.
(
Employers must retain an employee’s complete Form I-9 for as long as the individual works for the employer.  Once the individual’s employment has terminated, the employer must retain the Form I-9 for either three years after the date of hire or for one year after employment is terminated, whichever is later. The form must be available for inspection by authorized U.S. Government officials.
(
For further information, go to:
http://www.uscis.gov/portal/site/uscis - click on “Forms” tab,  then “I-9 Employment Eligibility Verification”. A Handbook for Employers can be found at this link.
25.
NEW HIRE REPORTING
Note:  For more information regarding this Federal law see: 
http://www.acf.hhs.gov/programs/cse/newhire/employer/private/newhire.htm 
For a copy of the Montana Employer’s Guide to New Hire Reporting see  http://www.dphhs.mt.gov/csed/relatedtopics/newhirebooklet.pdf
(
An employer doing business in the state shall report to the Department of Public Health and Human Services (DPHHS) the hiring or rehiring of an employee to whom the employer anticipates paying income, either by submitting a copy of the employee's completed W-4 form or, at the option of the employer, its informational equivalent or any other format agreed to by DPHHS. The report must include the employee's name, date of hire, social security number, and residential and mailing addresses, and the name, address, and federal identification number of the employer. The report may include the employee's date of birth.  Written reports must be submitted within 20 days of the employee's date of hire or rehire. Reports transmitted electronically or magnetically may be made by two transmissions monthly, if necessary, not less than 12 or more than 16 days apart.  (MCA 40-5-922)
26.
RECORDKEEPING

(
OMB Circular A-87 and ARM 24-16-6102 require employers to keep payroll (time and effort) records.  These records are required to be preserved for three years.  For a listing of items required to be included in payroll records, go to the following link at the Secretary of State’s webpage (Administrative Rules):

http://www.mtrules.org/gateway/RuleNo.asp?RN=24%2E16%2E6102 

(
Employee Pay Stub:  All employers in this state when making payment to employees for salaries or wages shall, upon making such payment, give to the employee an itemized statement setting forth moneys deducted because of state and federal income taxes, social security, or any other deductions together with the amount of each deduction.  Where no deduction is made, the employer shall give to the employee a statement that the payment does not include any such deductions.  (MCA 39-3-101)

27.
EMPLOYMENT LEAVE OF ABSENCE GRANTED - ELECTED OFFICIAL

(
Employers of employees elected or appointed to a public office in the city, county, or state shall grant the employees leaves of absence, not to exceed 180 days per year, while they are performing public service. Employees of an employer who employs 10 or more persons must, upon complying with the requirements of subsection (2), be restored to their positions, with the same seniority, status, compensation, hours, locality, and benefits as existed immediately prior to their leaves of absence for public service under this section.  (MCA 39-2-104(1))

27.
EMPLOYMENT LEAVE OF ABSENCE GRANTED - ELECTED OFFICIAL - continued
√
An employee granted a leave of absence shall make arrangements to return to work within 10 days following the completion of the service for which the leave was granted unless the employee is unable to do so because of illness or disabling injury certified to by a licensed physician.  (MCA 39-2-104(2))

√
Unemployment benefits paid to a person by application of this section may not be charged against an employer under the unemployment insurance law.  (MCA 39-2-104(3))
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