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1.
USE OF BOND PROCEEDS AND BORROWED MONEY
(
Except as otherwise provided by law, money borrowed by a local government may be used only for the purpose for which the money was borrowed. Unless restricted by law, surplus borrowed money may be used to redeem the debt for which the money was borrowed.  (MCA 7-6-4011(1); 7-6-1102)
2.
APPROPRIATION OF BOND PROCEEDS
(
The authorization of bonds by the electors or the governing body constitutes the appropriation of the bond proceeds for the purpose for which the bonds are authorized.  (MCA 7-6-4011(2))
3.
PURPOSES FOR WHICH INDEBTEDNESS MAY BE INCURRED
(
The city or town council has power to contract an indebtedness on behalf of a city or town, upon the credit of the city or town, by (1) borrowing money, (2) issuing bonds, (3) issuing notes, (4) entering into leases, (5) entering into lease-purchase agreements, or (6) entering into installment purchase contracts for the following purposes:

√
acquiring land for and designing and erecting public buildings;

√
acquiring land for and designing and constructing sewers, sewage treatment and disposal plants, waterworks, reservoirs, reservoir sites, and lighting plants;

√
supplying the city or town with water by contract and the construction or purchase of canals or ditches and water rights for supplying the city or town with water;

√
designing and constructing bridges, docks, wharves, breakwaters, piers, jetties, and moles;

√
acquiring, opening, or widening any street and improving the street by constructing, reconstructing, and repairing pavement, gutters, curbs, and vehicle parking strips and to pay all or any portion of the cost relating to the project;

√
purchasing or leasing fire apparatus, street and other equipment, and personal property, including without limitation, vehicles, telephone systems, and photocopy and office equipment, including computer hardware and software;

√
building, purchasing, designing, constructing, and maintaining devices intended to protect the safety of the public from open ditches carrying irrigation or other water;

√
funding outstanding warrants and maturing bonds; and

√
repaying tax protests lost by the city, town, or other municipal corporation.
(MCA 7-7-4101)

4.
LIMITATION ON AMOUNT OF CITY/TOWN INDEBTEDNESS

(Note:  Usually the determination of whether or not a city or town is in compliance with the debt limitations should be made prior to the time the new indebtedness is incurred.  When a city or town has not incurred new debt, the debt limitation determination would be based on the laws that were in effect when the city or town last incurred new bonded debt.  Prior to 7/1/2007, the limitation was 1.51% of total assessed value, and prior to 7/1/2001, the limitation was 28% of taxable value, plus additional specific limitations (see history of MCA 7-7-4201).
(
General Debt Limitation:  Except as follows, a city or town may not issue bonds or incur other indebtedness for any purpose in an amount that with all outstanding and unpaid indebtedness exceeds 2.5% of the total assessed value of taxable property, determined as provided in MCA 15-8-111, within the city or town, as ascertained by the last assessment for state and county taxes.  (MCA 7-7-4201(1))
√
City-County Consolidated Governments:  This same limitation is applicable to city-county consolidated governments (i.e., 2.5% of total assessed value of taxable property within the consolidated government).  (MCA 7-7-107)
(
Exceptions to the General Debt Limitation:

√
Repayment of Protests:  The limitation of 7-7-4201 does not apply to bonds issued for the repayment of tax protests lost by the city or town.  (MCA 7-7-4201(3))
√
Short Term Obligations:  The debt limitations for local governments in Title 7, Chapter 7, do not apply to short term obligations (tax or revenue anticipation notes).  (MCA 7-6-1115)  (See Requirement #21, below)
√
Sewer/Water Systems:  A city or town may incur an additional indebtedness by borrowing money or issuing bonds beyond the amount authorized in 7-7-4201 (above) for the purpose of constructing a sewer system, procuring a water supply, or constructing or acquiring a water system for a city or town that owns and controls the water supply and water system and devotes the revenue from the water supply and water system to the payment of the debt.  (MCA 7-7-4202(1))
(
The additional indebtedness that may be incurred by borrowing money or issuing bonds for the construction of a sewer system, for procurement of a water supply, or for both purposes, including all indebtedness that is contracted and unpaid or outstanding, may not in the aggregate exceed 55% over the debt limitation referred to in 7-7-4201. (MCA 7-7-4202(2))
√
City-County Consolidated Governments:  An additional indebtedness for these purposes incurred by a city-county consolidated government may not in the aggregate exceed 10% over and above the debt limitation referred to above in MCA 7-7-107.  (MCA 7-7-108)
4.
LIMITATION ON AMOUNT OF CITY/TOWN INDEBTEDNESS - continued
(
Gas Tax Contracts:  If a city contracts for street construction work to be paid exclusively from gasoline tax revenue received from the state, the indebtedness is considered part of the city's general debt limitation under MCA 7-7-4201 unless the conditions of some specific exception are otherwise met.  (AGO No. 120, Vol. 42)
(
Not Considered Indebtedness:  The following do not constitute indebtedness for the purpose of statutory debt limitations:
√
The issuing of bonds for the purpose of funding or refunding outstanding warrants or bonds is not the incurring of a new or additional indebtedness but is merely the changing of the evidence of outstanding indebtedness.  (MCA 7-7-4201(2); 7-7-107)  (See Requirement #13, below)
√
General obligations not secured by a pledge of the taxing power of the municipality (MCA 7-7-4104) (See Requirement #16, below)
√
Advance refunding bonds (MCA 7-7-4316) (See Requirement #13, below)

√
Revenue bonds (MCA 7-7-4423) (See Requirement #17, below)
√
Bonds issued for funding a self-insurance or deductible reserve fund (MCA 2-9-211(5)) (See Requirement #15, below)
√
Clean Renewable Energy Bonds [CREBs] (MCA 90-4-1205(2)) (See Requirement #20, below)
5.
GENERAL OBLIGATION (G.O.) BONDS – TERMS
(
General obligation bonds for any purpose may not be issued for a longer term than 20 years.  The term of a bond issue commences on July 1 of the fiscal year in which the city first levies taxes to pay principal and interest on the bonds.  (MCA 7-7-4205)
(
Redemption:  Other than refunding bonds, all bonds issued for a longer term than 5 years must be redeemable at the option of the city or town on any interest payment date after one-half of the term for which they were issued has expired.  (MCA 7-7-4206)
6.
TYPES OF G.O. BONDS ALLOWED
(
Amortization or Serial:  Except for citizen bonds discussed below, bonds issued by any city or town must be either amortization bonds (as defined in 7-7-4209) or serial bonds (as defined in 7-7-4210).  (MCA 7-7-4208(1))

6.
TYPES OF G.O. BONDS ALLOWED - continued
(
Citizen Bonds:  A city or town authorized to sell general obligation bonds under MCA Title 7, Chapter 7 may issue and sell any portion of the bonds (known as “citizen bonds”) in denominations of less than $5,000, either by competitive public sale directly to members of the public, at pre-established interest rates, or private sale.  (MCA 7-7-4211(1) & (3))

√
Citizen bonds may be issued for any purpose for which a city or town may issue general obligation bonds.  (MCA 7-7-4211(2))
√
Citizen bonds may be amortization bonds, serial bonds, term bonds, capital appreciation bonds, or zero-coupon bonds, without preference for amortization bonds.  (MCA 7-7-4208(2))  (Note:  See 7-7-4214 for definition of capital appreciation and zero-coupon bonds.)

7.
G.O. BONDS – ISSUANCE WITHOUT ELECTION
(
A city or town may issue general obligation bonds by an adopted resolution of the governing body without an election for the following purposes:
1.
Refunding bonds to refund bonds issued and outstanding (MCA 7-7-4221(2)) (See Requirement #13, below);
2.
Issuing revenue bonds not pledging the general credit of the municipality under any laws of this state (MCA 7-7-4221(2))  (See Requirement #17, below);
3.
Issuing amortization bonds for the purpose of refunding any outstanding bonds of the city or town held by the state and which were not issued either as amortization or serial bonds and to exchange the same for such outstanding bonds, (MCA 7-7-4275)

4.
Bonds issued by a city for the purpose of deriving revenue for the repayment of tax protests lost by the city.  (MCA 15-1-402(7)(c)
5.
General obligations not secured by a pledge of the taxing power of the municipality (MCA 7-7-4104(2)) (See Requirement #16, below)
√
Swimming Pool:  An election is required pursuant to 7-7-4221 to issue general obligation bonds for the purpose of furnishing a municipal swimming pool; however, there is no statutory requirement for an election to borrow money for that purpose by means other than issuing general obligation bonds.  (AGO #73, Vol. 41)
(
Procedure to Issue Refunding G.O. Bonds:  In order to issue bonds to refund bonds theretofore issued and outstanding, it shall only be necessary for the council, at a regular or duly called special meeting, to pass and adopt a resolution setting forth the facts with regard to the indebtedness to be refunded, showing the reason for issuing such refunding bonds and fixing and determining the details thereof, including whether the bonds will be sold at a private negotiated sale or public sale.  (MCA 7-7-4311)
8.
G.O. BONDS – VOTER APPROVAL REQUIRED
(
Except as noted above, whenever the governing body of any municipality considers it necessary to issue bonds pledging the general credit of the municipality for any purpose authorized by law, the question of issuing the bonds shall first be submitted to the registered electors of the city or town.  (MCA 7-7-4221(1))  The question may be submitted at a general election, at an election conducted by mail ballot, or at a special election held in conjunction with a regular or primary election.  (MCA 7-7-4226(2)(d))
√
Bonds backed by the full faith and credit of the city or town and issued for the construction, purchase, or securing of a water plant, water system, water supply, sewage treatment and disposal plant, or sewer system may not be issued until the proposition has been submitted to a vote and the majority vote cast in favor thereof.  (MCA 7-7-4222)
(
Procedure to Call Election:  An election on the question of issuing bonds may be called by the city or town council or commission:  (MCA 7-7-4223)

√
on its passage of the necessary resolution, in accordance with the provisions of MCA 7-7-4226;   OR
√
after there has been presented to the council or commission a petition asking that such election be held and question submitted.  The petition must be signed by at least 20% of the qualified electors of the city or town.  (Note:  Provisions related to the petition can be found at MCA 7-7-4224 & 4225; a resolution must also be passed by the governing body, per MCA 7-7-4226.)

(
Notice of Election & Voter Approval/Rejection:  Notice of the election must be given as required in MCA 7-7-4227.  The determination of the approval or rejection of the bond proposition is made by a majority of the votes cast on the issue.  (MCA 7-7-4235)
9.
G.O. BONDS – SALE AND ISSUANCE
(
Resolution Calling for Sale of Bonds:  If the voters approve the issuance of the general obligation bonds, and the city or town conducts a public sale, a resolution must be passed by the governing body of the city or town calling for the sale of the bonds.  The resolution must state the purpose, amount, and specific terms of the bonds, including the minimum purchase price.  The city or town council may fix the minimum price for the bonds in an amount not less than 97% of the face value if the city or town council determines that the sale is in the best interests of the city or town.  (MCA 7-7-4236)

(
Publication of Notice of Sale:  If the city or town conducts a public sale, the city or town governing body shall publish notice of the bond sale once a week for 2 consecutive weeks preceding the sale, in a newspaper of general circulation, as provided in MCA 7-7-4252.  The notice must be in the form provided at MCA 7-7-4251.
9.
G.O. BONDS – SALE AND ISSUANCE - continued
(
Sale of Bonds:  Any bonds issued under MCA Title 7, Chapter 7, Part 42 may be sold at public or private sale, as determined by the city or town council or commission pursuant to 17-5-107.  The bonds may not be sold at less than the minimum bid specified for their sale with accrued interest to date of delivery, and each bidder shall specify the rate of interest and the purchase price at which the bidder will purchase the bonds. The council shall accept the bid that it judges most advantageous to the city or town, and may reject any bids and sell the bonds at private sale if the council considers it in the best interests of the city or town.  (MCA 7-7-4254(2))
√
Consultant fees and attorney fees may be paid to any person or corporation for assisting in the proceedings, in the preparation of the bonds, or in negotiating the sale of the bonds.  (MCA 7-7-4254(3))
(
Resolution Providing for Issuance of Bonds:  At the time of the sale of the bonds or at a meeting held after the sale, the city or town council shall adopt a resolution providing for the issuance of the bonds, prescribing the form of the bonds, whether amortization or serial bonds, providing the manner of execution of the bonds and if applicable, specifying whether the bonds are tax credit bonds as provided in 17-5-117, recovery zone economic development bonds or recovery zone facility bonds as provided in 7-7-140, or qualified energy conservation bonds as provided in 7-7-141).  (MCA 7-7-4255)
10.
G.O. BONDS – BOND SINKING FUNDS
(
The city treasurer or town clerk shall keep a special and separate sinking fund account for each issue or series of outstanding bonds issued by the city or town.  (MCA 7-7-4261(1))
√
All taxes collected for interest and principal must be placed to the credit of the sinking fund for which the taxes were levied.  (MCA 7-7-4261(2))

(
Administration of Sinking Fund:  The sinking fund must be administered as provided in 7-7-123, 7-7-124, and 7-7-4270 (see following).  (MCA 7-7-4261(3))
√
Investment of Sinking Fund:  Except as provided in 7-7-124 (below) and whenever outstanding bonds cannot be purchased pursuant to 7-7-4270 (below), the council or commission of a city or town shall invest so much of the bond sinking funds of the city or town as are not needed for the payment of bonds or interest.  The investments made must be due and payable at least 60 days before the obligations for the payment of which the sinking fund was established are due and payable.  All interest income must be credited to the sinking fund for which the investment was made.  (MCA 7-7-123)

(
If any of the bonds for which the sinking fund was established are not yet due but are then redeemable under optional provisions, the money in the sinking fund is not subject to investment but shall be used and applied in payment and redemption of the bonds.  (MCA 7-7-124; 7-7-4268)
10.
G.O. BONDS – BOND SINKING FUNDS - continued
√
Purchase of Bonds:  Whenever there is money in any sinking fund over and above the amount required for payment of the principal and interest due on the next interest payment date and sufficient to pay and redeem one or more outstanding bonds of the issue or series, the city or town shall purchase such bonds if this can be done at not more than par and accrued interest or at such reasonable premium as the council may feel justified in paying, not in any case exceeding 5%.  (MCA 7-7-4270)

(
Interest on Late Payments of Principal and Interest:  Any and all installments of interest or principal of bonds issued under the provisions of this part not promptly paid when due shall draw interest at the rate of 6% per annum from the date due until actually paid, irrespective of the rate of interest on the bonds themselves.  (MCA 7-7-4263)
11.
G.O. BONDS – TAX LEVY FOR BOND PAYMENTS
(
A separate tax must be levied for the payment of interest and principal of each series or issue of bonds outstanding.  The levy must be high enough to raise an amount sufficient to pay all interest and principal as will become due and payable during the then-current fiscal year or within 90 days after the fiscal year. If no principal becomes due within that time, then the tax levy must be high enough to place in the sinking fund an amount no less than the total bond issue or series divided by the number of years of the issue or series.  (MCA 7-7-4265)

(Note:  Excess bond proceeds may not be retained in a separate fund and invested without first using the proceeds to calculate the amount of annual tax levy for a sinking fund.  (AGO #18, Vol. 44))

12.
G.O. BONDS – WHEN BONDS FULLY PAID
(
When all bonds of any series or issue, with the interest thereon, have been fully paid and there is money remaining in the bond sinking fund, the excess (and all amounts subsequently collected for such fund) shall be transferred to the general fund of the city or town or to the sinking and interest fund of any other series or issue of bonds outstanding designated by the city or town council.  (MCA 7-7-4274)

13.
REFUNDING G.O. BONDS

(
The city or town council may issue bonds (without an election) for the funding of outstanding warrants and maturing bonds when: 
(a)
there are not sufficient funds available to pay the outstanding warrants or maturing bonds; or 
(b)
there is a reduction in debt service as a result of issuing refunding.
(MCA 7-7-4301(1))

13.
REFUNDING G.O. BONDS - continued
√
Term of Bonds:  Bonds issued for the purpose of refunding bonds theretofore issued and outstanding shall not be issued for a longer term than 10 years.  However, if the unexpired term of the bonds to be refunded is more than 10 years, the refunding bonds may be issued for the unexpired term.  (MCA 7-7-4303)

√
Resolution:  It shall only be necessary for the council, at a regular or duly called special meeting, to pass and adopt a resolution setting forth the facts with regard to the indebtedness to be refunded, showing the reason for issuing such refunding bonds and fixing and determining the details thereof, including whether the bonds will be sold at a private negotiated sale or public sale.  (MCA 7-7-4311)
(
Applicability of Other Bond Provisions:  The provisions of 7-7-4201 through 7-7-4206, 7-7-4208 through 7-7-4210, 7-7-4255 through 7-7-4266, 7-7-4268 through 7-7-4270, and 7-7-4272 through 7-7-4274 apply to refunding bonds issued under this part; however, the city or town council may at its option sell bonds issued under this part at a private negotiated sale or at a public sale conducted pursuant to the provisions of 7-7-4251, 7-7-4252, and 7-7-4254.  (MCA 7-7-4302)  (See above Requirements as well as MCA for specific details.)
(
Interest Rate on Refunding G.O. Bonds:  Except as provided below, refunding bonds may not be issued unless they bear interest at a rate of at least 1/2 of 1% less than the outstanding bonds to be refunded.  Refunding bonds may be issued in a principal amount greater than the principal amount of the outstanding bonds if there is a reduction of total debt service cost to the city or town. (Note:  See MCA for details related to bonds refunded that bear interest at a variable rate.)  (MCA 7-7-4304(1) & (3))
√
Refunding bonds may bear interest in excess of the rate on the bonds being refunded if the issuance of the refunding bonds, including the total costs of refunding the bonds, results in a reduction of total debt service cost to the city or town. Variable rate refunding bonds may also be issued if the governing body determines that the issuance of variable rate refunding bonds is reasonably expected to result in less interest payable on the refunding bonds than the interest payable on the refunded bonds.  (MCA 7-7-4304(2))
(
Advance Refunding Bonds:  A city or town may issue refunding bonds to refund outstanding bonds in advance of the date on which the bonds mature or are subject to redemption, provided that the proceeds of the refunding bonds, less any accrued interest or premium received upon the sale of the refunding bonds, are deposited with other funds appropriated to the payment of the outstanding bonds in escrow with a suitable banking institution in or outside of the state.  (MCA 7-7-4316(1))
13.
REFUNDING G.O. BONDS – continued

(
Advance Refunding Bonds - continued:  

√
Except as provided below, the funds deposited must be invested in securities that are general obligations of the United States or which are guaranteed by the United States and that mature or are callable at the option of the holder on those dates and bear interest at those rates and are payable on the dates that are required to provide funds sufficient, with any cash retained in the escrow account, to pay when due the interest to accrue on each bond being refunded to its maturity or redemption date, if called for redemption, to pay the principal of the bond at maturity or upon the redemption date, and to pay any redemption premium.  (MCA 7-7-4316(2))
√
If the funds initially deposited in escrow are sufficient, without investment income, to redeem in full the bonds being refunded as of their redemption date and to pay the principal, interest and premium on the refunded bonds at their stated maturities, the funds may be invested in the securities described above or in a money market fund that is composed exclusively of eligible securities described in 7-6-202 and that otherwise satisfies the requirements of 7-6-202(3).  (See C/T-4 “Cash and Investments”, Requirement #3)  (MCA 7-7-4316(3))

√
The escrow account is irrevocably appropriated to the payment of the principal of and interest and redemption premium on the bonds being refunded. Funds in the sinking fund account not required for the payment of principal of or interest on the bonds being refunded due prior to issuance of the refunding bonds may be appropriated by the city or town to the escrow account. The city or town may pay the reasonable costs and expenses of printing the refunding bonds and of establishing and maintaining the escrow account. Bonds that are refunded pursuant to this part are not to be considered outstanding for purposes of 7-7-4201 or any other debt limitation. (See Requirement #4, above) (MCA 7-7-4316(4))
14.
BONDS FOR PAYMENT OF JUDGMENTS
(
Cities or towns may issue bonds for the purpose of deriving revenue for the payment of a judgment or settlement liability.  Property taxes may be levied to amortize the bonds.  (MCA 2-9-316)

15.
BONDS/NOTES FOR SELF-INSURANCE OR DEDUCTIBLE RESERVE FUND

(
A political subdivision may issue and sell its bonds or notes for purposes of funding a self-insurance or deductible reserve fund and costs incident to the reserve fund in an amount not exceeding 0.18% of the total assessed value of taxable property, determined as provided in 15-8-111, within the political subdivision as of the date of issuance. The bonds or notes must be authorized by resolution of the governing body, are payable from the taxes authorized by 2-9-212, and do not constitute debt within the meaning of any statutory debt limitation.  (MCA 2-9-211(5))

16.
OTHER GENERAL OBLIGATION INDEBTEDNESS OF A MUNICIPALITY UNDER MCA 7-7-4104

(
A municipality may enter into or incur an obligation for any public or governmental purpose, including the purposes set forth in MCA 7-7-4101.  An obligation may be in the form of bonded indebtedness, note indebtedness, a lease, a lease-purchase agreement, an installment purchase contract, or other legal form.  An obligation constitutes a general obligation of the municipality but is not secured by a pledge of the taxing power of the municipality.  (MCA 7-7-4104(1))
√
The obligation may be authorized by a resolution adopted by the governing body of the municipality.  The resolution must establish the terms, covenants, and conditions of the obligation.  It is not necessary to submit the question of incurring the obligation to the electors of the municipality.  
The obligation does not constitute indebtedness of the municipality for the purpose of statutory debt limitations.  (MCA 7-7-4104(2))
(
An obligation may be issued only if:  (MCA 7-7-4104(3))
(a)
the principal amount of the obligation does not exceed 10% of the general fund budget of the municipality in each of the 2 immediately preceding fiscal years;

(b)
at the time the obligation is to be incurred, the debt services in the current or in any future fiscal year on the obligation and any other outstanding obligation issued pursuant to this section do not exceed 2% of the revenue deposited in the general fund of the municipality in each of the 2 immediately preceding fiscal years; and

(c)
the term of the obligation does not exceed 20 years.

(
The obligation must clearly state that it is not secured by a pledge of the municipality's taxing power but that it is payable solely from revenue in the general fund in any fiscal year that is pledged to the payment of the obligation.  (MCA 7-7-4104(4))
(
In order to secure the payment of principal of or interest on an obligation and related charges, the municipality may grant a first lien on all revenue collected and deposited in the general fund subject to or on a parity with any prior pledges.  The municipality may establish other funds and accounts for obligations issued under this section that may be necessary to provide for the priority and segregation of revenue deposited in the general fund and pledged to the payment of obligations.  (MCA 7-7-4104(5))
(
All obligations incurred under this section are legal and valid obligations of the municipality issuing the obligations, and the general credit of the municipality is irrevocably pledged for the prompt payment of both the principal of and interest on the obligations as they become due.  However, the municipality may not be obligated to levy taxes for the payment of any obligation or interest on the obligation.  (MCA 7-7-4104(6))
17.
REVENUE BONDS

(
Revenue bonds may be issued to finance in whole or in part the cost of acquisition, purchase, construction, reconstruction, improvement, betterment or extension of any undertaking.  An undertaking is defined as one or a combination of the following:  water and/or sewer systems, public airports, convention facilities, public recreation facilities, streets and roads,] public parking facilities, solid waste management systems, or other revenue producing facilities, and  public transportation systems].  (MCA 7-7-4402 and 4421(1)(a))
√
A municipality has the power to pledge to the punctual payment of these revenue bonds, and interest on the bonds, an amount of the revenue of the undertaking sufficient to pay the bonds and interest as they become due, and create and maintain reasonable reserves for the bonds.  (MCA 7-7- 4421(1)(b))

√
If applicable, the municipality shall specify whether the bonds are tax credit bonds as provided in 17-5-117, recovery zone economic development bonds or recovery zone facility bonds as provided in 7-7-140, or qualified energy conservation bonds as provided in 7-7-141.  (MCA 7-7-4421(2))
√
A city may issue revenue bonds to finance the construction and construction engineering phases of projects on the urban highway system within its jurisdiction.  (MCA 7-7-110)  (See Requirement #19, below)

(
Nature of Revenue Bonds:  No holder of any revenue bonds issued shall have the right to compel any exercise of taxing power of the municipality to pay said bonds or the interest thereon.  Each bond issued under this part shall recite in substance that:

(a)
said bond, including interest thereon, is payable from the revenue pledged to the payment thereof; and

(b)
said bond does not constitute a debt of the municipality within the meaning of any constitutional or statutory limitation or provision. 

(MCA 7-7-4423)

√
The municipality issuing revenue bonds shall prescribe and collect reasonable rates, fees, or charges for the services, facilities, and commodities of the undertaking.  The rates, fees, or charges prescribed, along with any other authorized revenues, must produce revenue at least sufficient to:

(a)
pay when due all bonds and interest on the bonds for the payment of which the revenue has been pledged, charged, or otherwise encumbered, including reserves for the bonds; and

(b)
provide for all expenses of operation and maintenance of the undertaking, including reserves.  (MCA 7-7-4424)

17.
REVENUE BONDS - continued

(
Resolution:  Revenue bonds may be authorized to be issued by resolution of the governing body

(a)
without an election; or

(b)
when authorized by the electors voting upon the question, if the governing body chooses to submit the question to the electorate.  (MCA 7-7-4426)

√
The resolution shall specify and define the revenues or portion thereof which are appropriated and pledged for the security and payment of the bond principal and interest and the relative security of liens on the revenues in favor of bonds of one or more series or issues, whether issued concurrently or at different times.  (MCA 7-7-4431)

(
Term of Bonds:  Revenue bonds may mature at a time or times not exceeding 40 years from the date of issue.  (MCA 7-7-4432)

(
Compliance With Resolution & Covenants:  The resolution authorizing the issuance of bonds may contain various covenants.  The city or town must comply with the bond resolution and covenants contained therein.  (MCA 7-7-4428 & 4429)

18.
REFUNDING REVENUE BONDS

(Note:  Refunding revenue bonds can either be refunded in accordance with the provisions of Part 45 “Municipal Refunding Revenue Bonds Option 1” or Part 46 “Municipal Refunding Revenue Bonds Option 2”.)

(
Option 1 Authorization:  Refunding revenue bonds issued as authorized in this section are governed by all of the provisions of Part 44, except 7-7-4433 and 7-7-4434 (See Requirement #17 - Revenue Bonds).  Bonds may be issued to refund interest as well as principal actually due and payable if the revenue pledged is not sufficient, but not to refund any bonds or interest due that may be paid from revenue then on hand.  (MCA 7-7-4501)

(
Option 2 Authorization:  Any county is authorized to refinance or to refinance and improve any enterprise and for such purpose or purposes, to borrow money and issue refunding bonds from time to time.  (MCA 7-7-4605)

(
Interest Rate:  Refunding bonds may not be issued unless their average annual interest rate, computed to their stated maturity dates and excluding any premium from the computation, is at least 3/8 of 1% less than the average annual interest rate on the bonds being refunded, computed to their respective stated maturity dates. (See MCA 7-7-4502 for details related to variable rate bonds.)  (MCA 7-7-4502(1))

18.
REFUNDING REVENUE BONDS - continued
√
Exceptions to Interest Rate Requirement:  Refunding bonds may bear interest at a rate lower or higher than the bonds being refunded if:

(a)
they are issued to refund matured principal or interest for the payment of which revenue on hand is not sufficient;

(b)
the refunding bonds are combined with an issue of new bonds for reconstruction, improvement, betterment, or extension and the lien of the new bonds upon the revenue of the undertaking must be junior and subordinate to the lien of the outstanding bonds being refunded, under the terms of the ordinances or resolutions authorizing the outstanding bonds as applied to circumstances existing on the date of refunding;

(c)
the issuance of the refunding bonds, including the total costs of refunding the bonds, results in a reduction of total debt service cost to the municipality; or

(d)
the governing body determines that the issuance of variable rate refunding bonds is reasonably expected to result in less interest payable on the refunding bonds than the interest payable on the refunded bonds.

(MCA 7-7-4502(2))

(
Escrow:  In any case where refunding bonds are issued and sold 6 months or more before the earliest date on which all bonds refunded thereby mature or are prepayable in accordance with their terms, the proceeds of the refunding bonds, including any premium and accrued interest, shall be deposited in escrow with a suitable bank or trust company that has the qualifications listed at MCA 7-7-4504(1)(a – c).  (MCA 7-7-4504(1))

√
The proceeds deposited in escrow shall be invested to provide funds sufficient to pay interest and principal, when due or when pre-payable.  The resolution or ordinance authorizing the refunding bonds shall irrevocably appropriate for these purposes the escrow fund and all income therefrom and shall provide for the call of all pre-payable bonds in accordance with their terms. Allowable securities to be purchased with the escrow fund shall be limited to those listed at MCA 7-7-4504(2), and shall be purchased simultaneously with the delivery of the refunding bonds.  (MCA 7-7-4504(2))

19.
URBAN HIGWAY SYSTEM REVENUE BONDS
(
Upon approval by the Montana Transportation Commission, a city, county, or consolidated city-county government may issue revenue bonds to finance the construction of projects on the urban highway system within its jurisdiction.  The bonds may be authorized by a resolution adopted by the governing body without need for authorization by the electors.  (MCA 7-7-110(1) & (2))

19.
URBAN HIGWAY SYSTEM REVENUE BONDS - continued
√
The bonds do not constitute and may not be included as an indebtedness or liability of the issuer for purposes of any statutory debt limitation, do not constitute general obligations, and may not be secured by the taxing power of the issuer.  (MCA 7-7-110(2))

√
The bonds are payable from and secured by grants or other funds received by the Montana Department of Transportation (MDOT) and apportioned by MDOT to the issuer of the bonds for urban highway system improvements or for improvements conducted as provided in 15-70-101(2) (i.e., gas tax apportionment). In the resolution providing for the issuance of the bonds, the governing body shall irrevocably pledge and appropriate to the debt service fund from which the bonds are payable the funds apportioned or to be apportioned to the issuer by MDOT in an amount sufficient to pay the principal of and the interest on the bonds as due.  (MCA 7-7-110(3))

√
Bonds may be issued only if the final maturity of the bonds is not more than 20 years after the date of issuance of the bonds.  (MCA 7-7-110(4)(b))

√
Proceeds from the sale of the bonds to be used for construction must be deposited with MDOT.  (MCA 7-7-110(5))

20.
TAX, REVENUE AND BOND ANTICIPATION NOTES
(
A local government may issue short-term obligations in anticipation of taxes or revenues budgeted to be received and appropriated for expenditure during the fiscal year in which the obligations are issued.  Short-term obligations are general obligations of the local government and must be secured by the taxes and revenues in anticipation of which the short-term obligations were issued and in such other manner as set forth in the ordinance authorizing their issuance. (MCA 7-6-1102 & 1111)  

(
The issuance of short-term obligations must be authorized by an ordinance or resolution of the governing body that fixes the terms, conditions and rates of the obligations to be issued.  (MCA 7-6-1103)

(
Short-term obligations may be renewed or refunded by the issuance of short-term obligations. Short-term obligations may not be renewed or refunded to a date later than 6 months from the end of the fiscal year in which the original short-term obligation was issued.  (MCA 7-6-1105)

(
The debt limitations for local governments in Title 7, chapter 7, and Title 20, chapter 9, do not apply to short-term obligations issued in accordance with this part.  (MCA 7-6-1115)

20.
TAX, REVENUE AND BOND ANTICIPATION NOTES-continued
(
When all conditions exist precedent to the offering for sale of bonds of a political subdivision or the political subdivision has applied for and received a commitment for a grant or loan of state or federal funds, its governing body may by resolution issue and sell, in anticipation of the receipt of the grant, loan, or bonds in an amount not exceeding the total amount of bonds authorized or the total amount of the loan or grant that is committed, notes maturing within not more than 3 years from the date on which the notes are issued.  (MCA 7-7-109(2)(a))

21.
INSTALLMENT PURCHASE CONTRACTS

(
When the amount to be paid under an installment purchase contract exceeds $4,000, the council may provide for the payment of the amount in installments extending over a period of not more than 10 years if at the time of entering into the contract, there is an unexpended balance of appropriation in the budget for the then-current fiscal year available and sufficient to pay for the portion of the contract price payable during the then-current fiscal year.  The budget for each following year in which any portion of the purchase price is to be paid must contain an appropriation for the purpose of paying that portion. The limitations described here do not apply to installment purchase contracts entered pursuant to MCA 7-7-4104 (“Other G.O. Indebtedness” – see Requirement #16, above). (MCA 7-5-4306)

22.
LONG-TERM LEASE FOR DETENTION FACILITY OPERATION

(
A local government may enter into a long-term lease or agreement, not to exceed a term of 30 years, with a corporation proposing to operate a regional detention facility.  The local governmental entity may agree in the long-term lease or agreement to acquire the facility from the corporation through a lease or a lease option to purchase, subject to the limitations of Title 7, Chapter 7, Part 21, MCA.  (MCA 53-30-511)

TAX CREDIT BONDS

The following three types of bonds – Recovery Zone Bonds, Clean Renewable Energy Bonds, and Qualified Energy Conservation Bonds – are tax credit or direct subsidy bonds created under the Internal Revenue Code. Tax credit bonds provide the authority to issue bonds and sell tax credits to investors – they are not direct funding programs.  With direct subsidy bonds, however, the issuer pays the investor a taxable interest coupon and receives a rebate from the U.S. Treasury.  Please see the following links for information related to these bonds:

http://www.irs.gov/Tax-Exempt-Bonds/IRS-Releases-Guidance-on-ARRA-Bond-Provisions  (2009 ARRA Provisions for tax credit bonds)

http://www1.eere.energy.gov/wip/pdfs/qecb_creb_primer.pdf  (QECBs & CREBs)

https://www.treasurydirect.gov/govt/rates/rates_irstcb.htm (IRS tax credit bond rates)
The U.S. Department of Energy website (above) indicates that CREBs & QECBs were originally structured as tax credit bonds. However, the March 2010 HIRE ACT (H.R. 2847 (Sec. 301)) changed some CREBs & QECBs from tax credit bonds to direct subsidy bonds similar to Build America Bonds** (BABs). 

**Appendix 7 of the June 2013 OMB Circular A-133 includes a listing of ARRA-funded programs that are not covered by the single audit requirements and are not required to be included in the Schedule of Expenditures of Federal Awards or in the determination of major programs. This list includes Build America Bonds.  As such, it appears that other tax credit and direct subsidy bonds may similarly be excluded from single audit requirements.

23.
RECOVERY ZONE ECONOMIC DEVELOPMENT & FACILITY BONDS

Go to:  http://www.irs.gov/pub/irs-tege/rzblocalreallocations.pdf 

to see an allocation of the authorized Recovery Zone bonds to Montana local governments.

(
Cities and counties are authorized to designate economic recovery zones and issue recovery zone economic development bonds and recovery zone facility bonds to finance the costs of recovery zone projects and facilities eligible under the American Recovery and Reinvestment Act of 2009, Public Law 111-5 (ARRA).  (MCA 7-7-140(1))

√
The Montana Department of Administration ((Director’s Office, Office of Finance and Budget) is responsible, in consultation with the Department of Commerce (Business Resource Division), for allocating the state’s share of recovery zone economic development bonds and recovery zone facility bonds.  (MCA 17-5-116; 7-7-140(1))

(
The bonds must be authorized by the governing body of the city or county in accordance with the applicable provisions of Montana law (MCA 7-7-140(2)):

(a)
if the bonds pledge the city's or county's credit or taxing power, they must be authorized in accordance with the provisions of Title 7, chapter 7, part 22 or 42, as appropriate;

23.
RECOVERY ZONE ECONOMIC DEVELOPMENT & FACILITY BONDS – cont.

 (b)
if the bonds are payable from and secured solely by the revenue from a governmentally owned and operated facility or undertaking, they must be authorized in accordance with the provisions of Title 7, chapter 7, part 44;

 (c)
if the bonds are payable from special assessments levied against benefited property, the project must be eligible for special assessment financing and must be authorized in accordance with the provisions of Title 7, chapter 12, part 21 or parts 41 and 42, as appropriate;

(d)
if the bonds are payable from tax increment revenue, the project to be financed must be eligible for tax increment financing and the project must be approved and the bonds must be authorized in accordance with the provisions of Title 7, chapter 15, parts 42 and 43;

(e)
if the bonds are industrial development revenue bonds of the issuer, the bonds must be authorized in accordance with provisions of Title 90, chapter 5, part 1.

24.
CLEAN RENEWABLE ENERGY BONDS (“CREBs”)

Some informational links:

http://www.cdfa.net/cdfa/cdfaweb.nsf/0/07C139CF31F69946882579360063E011
http://www4.eere.energy.gov/wip/solutioncenter/finance_guide/content/new_clean_renewable_energy_bonds
(
Clean Renewable Energy Bonds (“CREBs”) are tax credit bonds to finance certain renewable energy projects.  Projects eligible for CREBs are identified in Section 45 of the IRC and include wind facilities, closed and open-loop biomass facilities, solar energy facilities, qualified hydro facilities, small irrigation facilities, geothermal energy facilities, landfill gas facilities, trash combustion facilities and refined coal production facilities.  These projects are intended to produce sufficient energy to provide for the local government’s needs, allowing excess energy to be sold through the grid.  The CREBs that local governments issue are payable from the revenues generated by the sale of the excess power and general fund revenue that would otherwise go to the purchase of electrical energy.   “New CREBs” replaced “CREBS” in 2008.
(
Except as provided in MCA 90-4-1221, a governmental body may:

(a)
issue revenue bonds to finance in whole or in part the cost of the acquisition, purchase, construction, reconstruction, improvement, or extension of any project;

(b)
pledge to the punctual payment of its revenue bonds issued under this section and interest on the bonds all or a portion of the gross or net revenue of the project; and

(c)
create and maintain reasonable reserves.  (MCA 90-4-1205)

24.
CLEAN RENEWABLE ENERGY BONDS (“CREBs”) - continued

(
If the principal amount of clean renewable energy bonds, as limited by the Internal Revenue Code, is insufficient to finance all costs of a project as determined pursuant to MCA 90-4-1206, the governmental body may issue bonds to finance those costs and the costs of issuance of those bonds as:

(1)
additional revenue bonds pursuant to 90-4-1205;

(2)
obligations under 7-7-4104; or

(3)
general obligations of a governmental body, provided that the issuance of the bonds are submitted to the electors of the governmental body as required by law. 

(MCA 90-4-1208)

(Note:  The Board of Investments (BOI) through its Clean Renewable Energy Bond Pooled Loan Program (CREBPLP) may issue CREBs on behalf of the local governments, under the Municipal Finance Consolidation Act.)
25.
QUALIFIED ENERGY CONSERVATION BONDS
(
Cities and counties are authorized (subject to availability of an allocation) to issue qualified energy conservation bonds to finance projects for qualified energy conservation purposes and are authorized to undertake the qualified energy conservation purposes and programs within the meaning of the section 54D of the Internal Revenue Code, 26 U.S.C. 54D, as amended by the American Recovery and Reinvestment Act of 2009, Public Law 111-5.  (MCA 7-7-141)

√
The Montana Department of Administration (Director’s Office, Office of Finance and Budget) is responsible for allocating the state's share of qualified energy conservation bonds as authorized in section 54D of the Internal Revenue Code, 26 U.S.C. 54D, as amended by ARRA  (MCA 17-5-116)

√
Qualified energy conservation bonds meet the definition of “tax credit bonds” in 17-5-117.  Any bond issued as a tax credit bond may be issued and sold at public or private sale, may be payable and mature as to principal and interest, if any, on any date or dates, may be subject to redemption in whole or in part as determined by the governing body of the issuer, and may have other terms and conditions that the issuer considers to be necessary and appropriate.  The governing body of the issuer of any tax credit bond is authorized to enter into agreements and make covenants that may be necessary to provide for the sale and security of the bond, including investment of funds and accounts to repay the bond.  (MCA 17-5-117)

25.
QUALIFIED ENERGY CONSERVATION BONDS-continued
(
The bonds must be authorized by the governing body of the city or county in accordance with the provisions of applicable Montana law, except as otherwise provided in 17-5-117 (see above). The governing body is authorized to enter into agreements and make covenants that may be necessary to provide for the sale and security of the bonds, subject to the following limitations:

(a)
if the bonds pledge the city's or county's credit or taxing power, they must be authorized in accordance with the provisions of Title 7, chapter 7, part 22 or 42, as appropriate;

(b)
if the bonds are payable from and secured solely by the revenue derived or generated from a qualified energy conservation program or project, they must be authorized in accordance with the provisions of Title 7, chapter 7, part 44;

(c)
if the bonds are payable from special assessments levied against benefited property, the project must be eligible for special assessment financing and must be authorized in accordance with the provisions of Title 7, chapter 12, part 21 or parts 41 and 42, as appropriate;

(d)
if the bonds are payable from tax increment revenue, the project to be financed must be eligible for tax increment financing and the project must be approved and the bonds must be authorized in accordance with the provisions of Title 7, chapter 15, parts 42 and 43;

(e)
if the bonds are industrial development revenue bonds of the issuer, the bonds must be authorized in accordance with provisions of Title 90, chapter 5, part 1.
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